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AGENDA
TODAY’S TRAINING & REVIEW

PART 1:  9:00 TO 10:30
TITLE IX DEFINED – LEGAL RULES AND REQUIREMENTS

I. TITLE IX HARASSMENT DEFINED
II. RULES AND OBLIGATIONS
III. TITLE IX SPECIFIC TERMS
IV. TITLE VII AND TITLE IX INTERSECTIONS

PART 2:  10:45 – 12:00 

TITLE IX – IMPLEMENTATION AND PRACTICE 
RECOMMENDATIONS

I. INVESTIGATION OF COMPLAINTS-LEGAL OBLIGATIONS AND REQUIREMENTS
II. PRACTICAL CONSIDERATIONS
III. BEST PRACTICES
IV. CONCLUSIONS AND DISCUSSIONS
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CURRENT STATUS OF TITLE IX

Copyright © Dominic D’Imperio, Esq., All rights reserved. This presentation is protected by copyright.  Reproduction and 
distribution of this presentation without written permission of the author is expressly prohibited.



TITLE IX LITIGATION
 AS OF JULY 31, 2024, PURSUANT TO FEDERAL COURT ORDERS, THE DEPARTMENT OF EDUCATION WAS 

ENJOINED FROM ENFORCING THE 2024 FINAL RULE REVISING THE 2020 TITLE IX RULES OF THE PREVIOUS 
ADMINISTRATION.  THE ENJOINMENT APPLIED TO 26 STATES.  

 ADDITIONALLY, IN JULY, A FEDERAL COURT IN KANSAS ISSUED A PARTIAL NATIONWIDE INJUNCTION THAT 
BARRED THE APPLICATION OF THE 2024 FINAL RULES FROM BEING APPLIED TO SCHOOLS WHERE 
STUDENTS ATTENDED WHOSE PARENTS WERE MEMBERS OF CHAPTERS FOR MOM’S FOR LIBERTY, THE 
PLAINTIFF IN THE KANSAS CASE. 

 THEN, ON JANUARY 9, 2025, THE U.S. DISTRICT COURT FOR THE EASTERN DISTRICT OF KENTUCKY RULED 
THAT THE 2024 TITLE IX REGULATIONS WERE UNCONSTITUTIONAL AND VACATED THEM BY ISSUING A 
NATIONWIDE INJUNCTION, EFFECTIVELY REINSTATING THE 2020 RULES AND REPEALING THE 2024 RULES.  
UPON THE CHANGE IN ADMINISTRATION, THE DISTRICT COURT’S ORDER WAS NOT APPEALED, AND THE 
CASE WAS SETTLED.

 AS OF APPROXIMATELY JANUARY 25, 2025, THE DEPARTMENT OF EDUCATION’S WEBSITE PAGE FOR TITLE 
IX HAS BEEN RESTORED WITH REFERENCES AND “WEBINARS” RELATED TO THE 2020 TITLE IX RULES.1

 ON FEBRUARY 4, 2025, U.S. DEPARTMENT OF EDUCATION RELEASED A DEAR COLLEAGUE LETTER THE 
EDUCATION DEPARTMENT WILL RETURN TO ENFORCING TITLE IX PROTECTIONS ON THE BASIS OF 
BIOLOGICAL SEX IN SCHOOLS AND ON CAMPUSES THROUGH ENFORCEMENT OF THE 2020 TITLE IX RULE
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1. https://www.ed.gov/laws-and-policy/civil-rights-laws/title-ix-and-sex-discrimination/sex-discrimination-overview-of-law
2. https://www.ed.gov/media/document/title-ix-enforcement-directive-dcl-109477.pdf



TITLE IX HARASSMENT DEFINED



WHAT IS TITLE IX HARASSMENT1

• TITLE IX PROHIBITS SEX DISCRIMINATION IN THE PROGRAMS AND ACTIVITIES OF ALL EDUCATIONAL 
INSTITUTIONS, INCLUDING SCHOOL-SPONSORED ACTIVITIES OR TRAVEL THAT OCCUR AWAY FROM 
SCHOOL, SO LONG AS THE INSTITUTION RECEIVES FEDERAL FINANCIAL ASSISTANCE.

• TITLE IX PROHIBITS DIFFERENT TREATMENT ON THE BASIS OF SEX IN ALL ASPECTS OF A SCHOOL’S 
EDUCATION PROGRAMS OR ACTIVITIES WITH RESPECT TO BOTH STUDENTS AND STAFF

• TITLE IX PROHIBITS RETALIATION AGAINST AN INDIVIDUAL FOR OPPOSING OR REPORTING 
DISCRIMINATION, COMPLAINING ABOUT DISCRIMINATION, OR PARTICIPATING IN A DISCRIMINATION 
INVESTIGATION.

• TITLE IX REQUIRES SCHOOLS TO HAVE POLICIES AND PROCEDURES THAT ARE IMPORTANT FOR THE 
PREVENTION AND CORRECTION OF SEX DISCRIMINATION.

• TITLE IX ALSO CAN PROHIBIT POLICIES AND PROCEDURES THAT DISPROPORTIONATELY AFFECT 
WOMEN OR GIRLS IN AN ADVERSE WAY, EVEN IF THOSE POLICIES AND PROCEDURES APPEAR 
NEUTRAL. 

• TITLE IX REQUIRES SCHOOLS TO ADOPT POLICIES AND PROCEDURES THAT ARE IMPORTANT FOR THE 
PREVENTION AND CORRECTION OF SEX DISCRIMINATION.

• TITLE IX ALSO EXPRESSLY COVERS DATING VIOLENCE, DOMESTIC VIOLENCE, STALKING, AND 
UNWANTED/NON-CONSENSUAL SEXUAL CONDUCT AS A FORM OF SEXUAL HARASSMENT
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• AS OF MAY, 2020, TITLE IX REGULATIONS WERE AMENDED, WHICH WERE 
FINALIZED ON AUGUST 14, 2020, TO MAKE CLEAR THAT SEXUAL 
HARASSMENT IS A FORM OF SEX DISCRIMINATION COVERED BY TITLE IX 
(AND TITLE VII – MORE LATER).

• REGULATIONS INCLUDE EXPANSIVE DEFINITIONS UNDER FEDERAL LAW 
WITH SOME OVERLAP UNDER NEW YORK STATE LAW, WHILE NEW YORK 
LAW IS MORE EXPANSIVE

• UNDER PART 106, 34 CFR 106.2 DEFINITIONS – “SEX BASED HARASSMENT” 
IS A FORM OF SEX DISCRIMINATION AND MEANS SEXUAL HARASSMENT OR 
OTHER HARASSMENT ON THE BASIS OF SEX THAT ALSO SATISFIES ONE OF 
THREE CRITERIA

WHAT IS TITLE IX HARASSMENT
UNDER 34 C.F.R. §106.2 (OR 34 C.F.R. 106.30)
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 THE THREE CRITERIA “SEX BASED HARASSMENT” INCLUDE THE FOLLOWING:

1) QUID PRO QUO HARASSMENT.*

AN EMPLOYEE, AGENT, OR OTHER PERSON AUTHORIZED BY THE 
RECIPIENT TO PROVIDE AN AID, BENEFIT, OR SERVICE UNDER THE 
RECIPIENT'S EDUCATION PROGRAM OR ACTIVITY EXPLICITLY OR 
IMPLIEDLY CONDITIONING THE PROVISION OF SUCH AN AID, BENEFIT, 
OR SERVICE ON A PERSON'S PARTICIPATION IN UNWELCOME SEXUAL 
CONDUCT;

*NOTICE - THERE IS NO THRESHOLD REQUIREMENT THAT QUID PRO QUO HARASSMENT LIMIT OR 
PREVENT A COMPLAINANT’S ABILITY TO ACCESS THE EDUCATIONAL INSTITUTION, ONLY THAT IT 
OCCURRED

WHAT IS TITLE IX HARASSMENT
UNDER 34 C.F.R. §106.2 (OR 34 C.F.R. 106.30)
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 THE THREE CRITERIA “SEX BASED HARASSMENT” INCLUDE THE FOLLOWING:
(2) HOSTILE ENVIRONMENT HARASSMENT.  

UNWELCOME SEX-BASED CONDUCT THAT, BASED ON THE TOTALITY OF THE CIRCUMSTANCES, IS 
SUBJECTIVELY AND OBJECTIVELY OFFENSIVE AND IS SO SEVERE OR PERVASIVE THAT IT LIMITS OR 
DENIES A PERSON'S ABILITY TO PARTICIPATE IN OR BENEFIT FROM THE RECIPIENT'S EDUCATION 
PROGRAM OR ACTIVITY (I.E.,CREATES A HOSTILE ENVIRONMENT). 

WHETHER A HOSTILE ENVIRONMENT HAS BEEN CREATED IS A FACT-SPECIFIC INQUIRY THAT 
INCLUDES CONSIDERATION OF THE FOLLOWING: 

(I) THE DEGREE TO WHICH THE CONDUCT AFFECTED THE COMPLAINANT'S ABILITY TO 
ACCESS THE RECIPIENT'S EDUCATION PROGRAM OR ACTIVITY;

(II) THE TYPE, FREQUENCY, AND DURATION OF THE CONDUCT;

(III) THE PARTIES' AGES, ROLES WITHIN THE RECIPIENT'S EDUCATION PROGRAM OR ACTIVITY, 
PREVIOUS INTERACTIONS, AND OTHER FACTORS ABOUT EACH PARTY THAT MAY BE 
RELEVANT TO EVALUATING THE EFFECTS OF THE CONDUCT;

(IV) THE LOCATION OF THE CONDUCT AND THE CONTEXT IN WHICH THE CONDUCT 
OCCURRED; AND

(V) OTHER SEX-BASED HARASSMENT IN THE RECIPIENT'S EDUCATION PROGRAM OR 
ACTIVITY;

WHAT IS TITLE IX HARASSMENT
UNDER 34 C.F.R. §106.2 (OR 34 C.F.R. 106.30)
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 THE THREE CRITERIA “SEX BASED HARASSMENT” INCLUDE THE FOLLOWING:
(3) SPECIFIC OFFENSES.* (VIOLENCE AGAINST WOMEN’S ACT OFFENSES)

(I) SEXUAL ASSAULT MEANING AN OFFENSE CLASSIFIED AS A FORCIBLE OR NONFORCIBLE SEX OFFENSE 
UNDER THE UNIFORM CRIME REPORTING SYSTEM OF THE FEDERAL BUREAU OF INVESTIGATION;

(II) DATING VIOLENCE MEANING VIOLENCE COMMITTED BY A PERSON:(A) WHO IS OR HAS BEEN IN A 
SOCIAL RELATIONSHIP OF A ROMANTIC OR INTIMATE NATURE WITH THE VICTIM; AND(B) WHERE THE 
EXISTENCE OF SUCH A RELATIONSHIP SHALL BE DETERMINED BASED ON A CONSIDERATION OF THE 
FOLLOWING FACTORS:(1) THE LENGTH OF THE RELATIONSHIP;(2) THE TYPE OF RELATIONSHIP; AND(3) 
THE FREQUENCY OF INTERACTION BETWEEN THE PERSONS INVOLVED IN THE RELATIONSHIP;

(III) DOMESTIC VIOLENCE MEANING FELONY OR MISDEMEANOR CRIMES COMMITTED BY A PERSON 
WHO: (A) IS A CURRENT OR FORMER SPOUSE OR INTIMATE PARTNER OF THE VICTIM UNDER THE FAMILY 
OR DOMESTIC VIOLENCE LAWS OF THE JURISDICTION OF THE RECIPIENT, OR A PERSON SIMILARLY 
SITUATED TO A SPOUSE OF THE VICTIM;(B) IS COHABITATING, OR HAS COHABITATED, WITH THE VICTIM 
AS A SPOUSE OR INTIMATE PARTNER;(C) SHARES A CHILD IN COMMON WITH THE VICTIM; OR(D) 
COMMITS ACTS AGAINST A YOUTH OR ADULT VICTIM WHO IS PROTECTED FROM THOSE ACTS UNDER 
THE FAMILY OR DOMESTIC VIOLENCE LAWS OF THE JURISDICTION; OR

(IV) STALKING MEANING ENGAGING IN A COURSE OF CONDUCT DIRECTED AT A SPECIFIC PERSON 
THAT WOULD CAUSE A REASONABLE PERSON TO:(A) FEAR FOR THE PERSON'S SAFETY OR THE SAFETY 
OF OTHERS; OR(B) SUFFER SUBSTANTIAL EMOTIONAL DISTRESS.

**NOTICE - THERE IS NO THRESHOLD REQUIREMENT THAT SPECIFIC OFFENSES COVERED AS HARASSMENT LIMIT OR PREVENT 
A COMPLAINANT’S ABILITY TO ACCESS THE EDUCATIONAL INSTITUTION, ONLY THAT THEY OCCURRED

WHAT IS TITLE IX HARASSMENT
UNDER 34 C.F.R. §106.2 (OR 34 C.F.R. 106.30)
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WHAT IS TITLE IX HARASSMENT
UNDER 34 C.F.R. §106.30

• SEXUAL HARASSMENT AS CONDUCT THAT OCCURS ON THE BASIS OF SEX 
CAN BE ASSESSED AS PRESUMING A COMPLAINANT IS EFFECTIVELY DENIED 
ACCESS WHEN THE ACCUSED/RESPONDENT’S CONDUCT FALLS UNDER NO. 
1 OR 3 OF THE CATEGORIES OF PROHIBITED CONDUCT, WHILE UNDER NO 
2 IT IS AN ELEMENT TO BE EVALUATED BY THE FACT-FINDER

• ALL FORMS OF UNWANTED SEXUAL CONTACT OR CONDUCT ARE 
CONSIDERED PROHIBITED SEX BASED HARASSMENT

• THE ALLEGATIONS AND COMPLAINANT’S CLAIMS AND ASSERTIONS MUST 
BE JUDGED THROUGH THE REASONABLE PERSON STANDARD OF 
SOMEONE STANDING IN THE COMPLAINANT’S PLACE 
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WHAT IS TITLE IX HARASSMENT
GENERALLY
• WHILE SEXUAL HARASSMENT IS A CONCERN FOR SCHOOLS GENERALLY, IT COULD BE OF 

PARTICULAR CONCERN IN STEM AREAS OR OTHER PROGRAMS WHERE THERE ARE HISTORICALLY 
AND/OR FREQUENTLY SMALL NUMBERS OF FEMALE STUDENTS IN SUCH COURSES OR PROGRAMS 
OF STUDY.  SMALL NUMBERS INCREASE THE POTENTIAL THAT FEMALE STUDENTS MAY BECOME 
TARGETS OF HARASSMENT.

• GENDER-BASED HARASSMENT IS PROHIBITED UNDER NEW YORK STATE LAW

• GIVEN THE RETURN TO THE ENFORCEMENT OF THE 2020 TITLE IX RULES, IT MAY (OR LIKELY) NOT BE 
A BASIS FOR A CLAIM UNDER TITLE IX

• HARASSING CONDUCT BASED ON SEX OR SEX STEREOTYPES MAY OR MAY NOT STILL BE BARRED, 
EVEN IF THE HARASSMENT IS NOT SEXUAL IN NATURE, BUT IT IS STILL PROHIBITED UNDER NEW YORK 
STATE LAW.

• EXAMPLES INCLUDE: 
• A STUDENT HARASSING A FELLOW STUDENT BY ALTERING HIS/HER LAB RESULTS BECAUSE OF HIS/HER SEX. 

• A STUDENT HARASSING ANOTHER STUDENT AND REFUSING TO BE HIS/HER LAB PARTNER IN A PHYSICS 
CLASS OR CTE CLASS BECAUSE S/HE THINKS S/HE WILL NOT BE ABLE TO HANDLE THE WORK SERIOUSLY 
BECAUSE OF HIS/HER SEX.

• A TEACHER REFUSING TO ASSIGN A PARTNER TO WORK WITH A FEMALE STUDENTS BECAUSE THE TEACHER 
THINKS THE FEMALE STUDENT CANNOT/WILL NOT BE ABLE TO HANDLE THE WORK SERIOUSLY BECAUSE OF 
HER SEX
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RULES AND OBLIGATIONS

TITLE IX NOTICE AND POLICY REQUIREMENTS
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A DISTRICT’S TITLE IX POLICY MUST INCLUDE:

• DESIGNATE AND AUTHORIZE A TITLE IX COORDINATOR, WITH DESCRIPTION OF THE ROLE OF THE 
TITLE IX COORDINATOR AS COORDINATING THE DISTRICT’S COMPLIANCE WITH TITLE IX.

• DEFINITION OF SEXUAL HARASSMENT FOR PURPOSES OF TITLE IX AND A DESCRIPTION OF WHEN A 
FORMAL COMPLAINT CAN BE FILED.

• PROCESS FOR RESPONDING TO A “FORMAL COMPLAINT” (GRIEVANCE PROCESS) THAT COMPLIES 
WITH TITLE IX REGULATIONS, INCLUDING APPEALS FOR BOTH THE CHARGING PARTY AND 
RESPONDENT.

• REQUIREMENT THAT THE TITLE IX COORDINATOR, INVESTIGATORS, DECISION-MAKERS RECEIVE 
TRAINING AS REQUIRED BY TITLE IX.

• DESCRIPTION OF THE POTENTIAL SANCTIONS TO BE IMPOSED UPON A HARASSER WHERE THERE IS 
A DETERMINATION THAT A COMPLAINANT HAS BEEN SEXUALLY HARASSED.

• STATE THE EVIDENTIARY STANDARD TO BE USED IN ALL CASES: “CLEAR AND CONVINCING” OR 
“PREPONDERANCE OF EVIDENCE.”

• UNDER NEW YORK HUMAN RIGHTS LAW, CONTRACTORS CAN ALSO BE ACCUSED OF TITLE IX 
VIOLATIONS

What is Title IX Harassment
Policy Requirements
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SCHOOLS ARE REQUIRED TO COMPLY WITH AND MAKE AVAILABLE THE FOLLOWING PROCEDURAL 
REQUIREMENTS, WHICH ARE IMPORTANT FOR THE PREVENTION AND CORRECTION OF SEX DISCRIMINATION, 
IN ACCORDANCE WITH COMPLAINT PROCEDURES REQUIRED TO BE ADOPTED UNDER 34 CFR § 106.8(C) 
AND 106.45. 

• PUBLISH A NOTICE OF NONDISCRIMINATION; SEE APPENDIX FOR OCR AND NYS PROPOSED NOTICES

• DESIGNATE A PERSON TO COORDINATE THE SCHOOL’S COMPLIANCE WITH TITLE IX AND NOTIFY ALL 
STUDENTS AND EMPLOYEES OF THE NAME OR TITLE AND CONTACT INFORMATION FOR THIS PERSON; 

• ADOPT AND PUBLISH GRIEVANCE PROCEDURES PROVIDING FOR THE PROMPT AND EQUITABLE 
RESOLUTION OF SEX DISCRIMINATION COMPLAINTS; 

• RESPOND PROMPTLY AND SUPPORTIVELY TO PERSONS ALLEGED TO BE VICTIMIZED BY SEXUAL 
HARASSMENT;

• RESOLVE ALLEGATIONS OF SEXUAL HARASSMENT PROMPTLY AND ACCURATELY UNDER A FAIR 
GRIEVANCE PROCESS THAT PROVIDES DUE PROCESS PROTECTIONS TO ALLEGED VICTIMS AND ALLEGED 
PERPETRATORS OF SEXUAL HARASSMENT; 

• PROHIBIT RETALIATION; AND

• EFFECTIVELY IMPLEMENT REMEDIES FOR VICTIMS

What is Title IX Harassment
Policy Requirements and Procedurals Obligations
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SCHOOLS ARE REQUIRED TO COMPLY WITH THE FOLLOWING PROCEDURAL REQUIREMENTS, WHICH ARE 
IMPORTANT FOR THE PREVENTION AND CORRECTION OF SEX DISCRIMINATION: 

• 34 C.F.R. 106.9 - PUBLISH A NOTICE OF NONDISCRIMINATION – “THAT THE RECIPIENT DOES NOT 
DISCRIMINATE ON THE BASIS OF SEX IN THE EDUCATION PROGRAM OR ACTIVITY THAT IT OPERATES, AND 
THAT IT IS REQUIRED BY TITLE IX AND THIS PART NOT TO DISCRIMINATE IN SUCH A MANNER. SUCH 
NOTIFICATION MUST STATE THAT THE REQUIREMENT NOT TO DISCRIMINATE IN THE EDUCATION 
PROGRAM OR ACTIVITY EXTENDS TO ADMISSION (UNLESS SUBPART C OF THIS PART DOES NOT APPLY) 
AND EMPLOYMENT, AND THAT INQUIRIES ABOUT THE APPLICATION OF TITLE IX AND THIS PART TO SUCH 
RECIPIENT MAY BE REFERRED TO THE RECIPIENT'S TITLE IX COORDINATOR, TO THE ASSISTANT SECRETARY, 
OR BOTH”

• THE NOTICE MUST BE WIDELY DISTRIBUTED TO STUDENTS, EMPLOYEES, AND PROSPECTIVE STUDENTS AND 
EMPLOYEES, AND OTHER RELEVANT INDIVIDUALS. 

• THE NOTICE MUST STATE THAT INQUIRIES CONCERNING THE APPLICATION OF TITLE IX MAY BE REFERRED 
TO THE SCHOOL’S TITLE IX COORDINATOR OR TO THE FEDERAL OFFICE FOR CIVIL RIGHTS WITH 
INFORMATION ON HOW TO CONTACT THE TITLE IX COORDINATOR.

• NOTICES MUST BE IN WRITING PROVIDED TO ALL EMPLOYEES UNDER NY LL 201-G

• SEE APPENDIX FOR MODEL NOTICE AND POSTING

• SCHOOLS REQUIRED TO HAVE A POLICY THAT ALSO ADDRESSES THE PROCESS FOR HANDLING FORMAL 
COMPLAINTS MADE UNDER TITLE IX, REFERRED TO AS A “GRIEVANCE PROCESS.” – SIMILAR UNDER NEW 
YORK LAW

What is Title IX Harassment
Publication and Procedures
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34 CFR § 106.8 - DESIGNATION OF COORDINATOR, POLICY, NOTICE, TRAINING, RECORD 
KEEPING

• DESIGNATE AT LEAST ONE TITLE IX COORDINATOR WHO MUST BE AN EMPLOYEE OF THE DISTRICT, WITH NOTICE 
PERSONS ENTITLED TO NOTIFICATION: APPLICANTS FOR ADMISSION AND EMPLOYMENT, STUDENTS, PARENTS OR 
LEGAL GUARDIANS OF ELEMENTARY AND SECONDARY SCHOOL STUDENTS, EMPLOYEES, AND ALL UNIONS OR 
PROFESSIONAL ORGANIZATIONS HOLDING COLLECTIVE BARGAINING AGREEMENTS WITH THE RECIPIENT.

• THE NOTICE TO THE ABOVE INDIVIDUALS MUST ALSO INCLUDE THE FOLLOWING INFORMATION ABOUT THE TITLE 
IX COORDINATOR:  NAME OR TITLE, OFFICE ADDRESS, ELECTRONIC MAIL ADDRESS, AND TELEPHONE NUMBER. 

• EACH SCHOOL MUST PROMINENTLY DISPLAY THE CONTACT INFORMATION REQUIRED TO BE LISTED FOR THE TITLE 
IX COORDINATOR AND THE REQUIRED ON ITS WEBSITE, IF ANY, AND IN EACH HANDBOOK OR CATALOG THAT IT 
MAKES AVAILABLE TO PERSONS ENTITLED TO A NOTIFICATION

• ANY PERSON MAY REPORT SEX DISCRIMINATION, INCLUDING SEXUAL HARASSMENT (WHETHER OR NOT THE 
PERSON REPORTING IS THE PERSON ALLEGED TO BE THE VICTIM OF CONDUCT THAT COULD CONSTITUTE SEX 
DISCRIMINATION OR SEXUAL HARASSMENT), IN PERSON, BY MAIL, BY TELEPHONE, OR BY ELECTRONIC MAIL, 
USING THE CONTACT INFORMATION LISTED FOR THE TITLE IX COORDINATOR, OR BY ANY OTHER MEANS THAT 
RESULTS IN THE TITLE IX COORDINATOR RECEIVING THE PERSON'S VERBAL OR WRITTEN REPORT. SUCH A REPORT 
MAY BE MADE AT ANY TIME (INCLUDING DURING NON-BUSINESS HOURS) BY USING THE TELEPHONE NUMBER OR 
ELECTRONIC MAIL ADDRESS, OR BY MAIL TO THE OFFICE ADDRESS, LISTED FOR THE TITLE IX COORDINATOR

What is Title IX Harassment
Publication and Procedures
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CURRENT DISTRICT POLICIES THAT COULD ADDRESS SEXUAL HARASSMENT NOW:
• POLICY PROHIBITING HARASSMENT OF STUDENTS UNDER THE DIGNITY FOR ALL 

STUDENTS ACT.

• CODE OF CONDUCT POLICY.

• POLICIES PROCLAIMING NONDISCRIMINATION AGAINST STUDENTS AND/OR 
EMPLOYEES AND APPLICANTS FOR EMPLOYMENT.

• POLICY PROHIBITING SEXUAL HARASSMENT OF EMPLOYEES, INTERNS, AND 
INDEPENDENT CONTRACTORS UNDER THE NY HUMAN RIGHTS LAW.

• COORDINATE EXISTING POLICIES – TO MAKE CERTAIN THAT IF A FORMAL 
COMPLAINT IS FILED UNDER THE TITLE IX POLICY, IT MUST BE HANDLED IN 
ACCORDANCE WITH THE PROCESS UNDER A NEW UNIFIED TITLE IX AND NOT 
UNDER ANY OTHER POLICY.

• CONSIDER HOW PRINCIPALS, DIGNITY ACT COORDINATORS, HUMAN RESOURCES 
PERSONNEL, AND THE TITLE IX COORDINATOR NEED TO COMMUNICATE AMONG 
THEMSELVES REGARDING REPORTS OF SEXUAL HARASSMENT.

What is Title IX Harassment
Publication and Procedures
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INVESTIGATION REQUIREMENTS CODIFIED IN YOUR POLICIES REQUIRE THE FOLLOWING:

• RESPOND PROMPTLY WHEN ANY SCHOOL EMPLOYEE HAS NOTICE OF SEXUAL HARASSMENT, INCLUDING 
SEXUAL ASSAULT

• TITLE IX EXTENDS TO ALL ASPECTS OF A SCHOOL’S EDUCATION PROGRAM OR ACTIVITY AND APPLIES TO 
ANY ACTIVITY CONTROLLED OR OPERATED BY THE SCHOOL, OR ANY BUILDING OWNED OR 
CONTROLLED BY SCHOOL WITHIN THE UNITED STATES

• IF A SURVIVOR (ACCUSER/COMPLAINANT) CHOOSES TO PARTICIPATE IN A GRIEVANCE PROCESS, 
ACCUSERS CANNOT BE INAPPROPRIATELY BEING ASKED ABOUT PRIOR SEXUAL HISTORY (ALSO KNOWN 
AS "RAPE SHIELD" PROTECTIONS), AND A SURVIVOR IS NOT BE REQUIRED TO DIVULGE ANY MEDICAL, 
PSYCHOLOGICAL, OR SIMILARLY PRIVILEGED RECORDS.

• A SURVIVOR NEVER HAS TO COME FACE-TO-FACE WITH THE ACCUSED DURING A HEARING, AND AN 
ACCUSED IS NEVER ALLOWED TO PERSONALLY ASK QUESTIONS OF A SURVIVOR.

• SURVIVORS ARE PROTECTED AGAINST RETALIATION WHEN THEY CHOOSE TO REPORT SEXUAL 
MISCONDUCT OR NOT, FILE A FORMAL COMPLAINT OR NOT, PARTICIPATE IN A GRIEVANCE PROCESS OR 
NOT.

• SURVIVORS ARE PROTECTED AGAINST BULLYING OR HARASSMENT THROUGHOUT THE GRIEVANCE 
(COMPLAINT AND INVESTIGATION) PROCESS

What is Title IX Harassment
Investigation Requirements by Policy
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• SCHOOLS MUST TAKE IMMEDIATE AND APPROPRIATE ACTION TO INVESTIGATE OR OTHERWISE 
DETERMINE WHAT HAPPENED. 

• THE INQUIRY MUST BE PROMPT, THOROUGH, AND IMPARTIAL. 

• PROCEDURES MUST PROVIDE EQUAL OPPORTUNITY FOR BOTH PARTIES TO APPEAL A DETERMINATION 
AND DECISION

• IF HARASSMENT OCCURS, SCHOOLS MUST TAKE PROMPT AND EFFECTIVE STEPS REASONABLY 
CALCULATED TO END THE HARASSMENT, ELIMINATE ANY HOSTILE ENVIRONMENT, AND PREVENT IT 
FROM HAPPENING AGAIN TO THE VICTIM OR TO OTHERS.

• FOR EXAMPLE:

• IF A STUDENT FILES A SEXUAL HARASSMENT COMPLAINT WITH THE SCHOOL AGAINST HER TEACHER AND THE 
SCHOOL DETERMINES THAT A HOSTILE ENVIRONMENT HAS BEEN CREATED, IT MUST TAKE STEPS TO END THE 
HARASSMENT, ELIMINATE THE HOSTILE ENVIRONMENT, AND PREVENT ITS RECURRENCE. POTENTIAL REMEDIES 
SHOULD INCLUDE ALLOWING THE STUDENT TO HAVE A NEW CLASS OR TEACHER. 

• IF A SCHOOL IS MADE AWARE THAT A PARTICULAR TEACHER DENIGRATES THE ANSWERS THAT ARE PROVIDED 
BY FEMALE STUDENTS BUT NOT SIMILAR ANSWERS BY MALE STUDENTS AND THIS CAUSES A HOSTILE 
ENVIRONMENT, IT MUST TAKE STEPS TO END THE CONDUCT, ELIMINATE THE HOSTILE ENVIRONMENT, AND 
PREVENT ITS RECURRENCE. THIS MAY INCLUDE SPEAKING WITH THAT TEACHER AND PROVIDING APPROPRIATE 
TRAINING.

What is Title IX Harassment
Investigation Requirements by Policy
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TITLE IX CAN ALSO APPLY IN THE CONTEXT OF EMPLOYMENT IN 
THE SAME MANNER AS TITLE VII
• SCHOOLS MAY NOT DISCRIMINATE ON THE BASIS OF SEX IN EMPLOYMENT OR 

RECRUITMENT, INCLUDING BUT NOT LIMITED TO HIRING, PROMOTION, 
CONSIDERATION OF AND AWARD OF TENURE, GRANTS OF LEAVE, BENEFITS, AND 
SELECTION AND FINANCIAL SUPPORT FOR TRAINING. (34 C.F.R. § 106.51) 

• SCHOOLS ARE PROHIBITED FROM APPLYING POLICIES OR EMPLOYMENT ACTIONS 
CONCERNING THE MARITAL, PARENTAL, OR FAMILY STATUS OF EMPLOYEES OR 
APPLICANTS THAT TREAT PERSONS DIFFERENTLY BASED ON SEX, OR THAT ARE BASED 
ON WHETHER THE EMPLOYEE OR APPLICANT IS THE HEAD OF HOUSEHOLD OR 
PRINCIPAL WAGE EARNER. (34 C.F.R. § 106.57) 

• A SCHOOL CANNOT BASE A HIRING OR PROMOTION DECISION FOR A TEACHER ON 
STEREOTYPES ABOUT A WOMAN’S ABILITY TO PERFORM HER JOB BECAUSE SHE 
HAS/WILL HAVE/MAY HAVE CHILDREN. (34 C.F.R. § 106.57) 

1. https://www.ed.gov/laws-and-policy/civil-rights-laws/title-ix-and-sex-discrimination/sex-discrimination-overview-of-law

What is Title IX Harassment
Application to Employment
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TITLE IX PROHIBITS RETALIATION AGAINST ANY INDIVIDUAL FOR:

• OPPOSING OR REPORTING DISCRIMINATION, COMPLAINING ABOUT DISCRIMINATION, OR 
PARTICIPATING IN A DISCRIMINATION INVESTIGATION. 

• SCHOOLS ARE PROHIBITED FROM RETALIATING AGAINST AN INDIVIDUAL BECAUSE THE 
INDIVIDUAL HAS ASSERTED A RIGHT PROTECTED BY TITLE IX; MADE A TITLE IX COMPLAINT OR 
PARTICIPATED IN A TITLE IX INVESTIGATION, HEARING, OR PROCEEDING; OR PROTESTED SEX 
DISCRIMINATION. (34 C.F.R. §106.71; 34 C.F.R. §100.7(E))

• IF A STUDENT FILES A COMPLAINT ALLEGING THAT A SCHOOL DISCRIMINATED AGAINST HER 
ON THE BASIS OF SEX CONCERNING COURSE WORK, GRADES, ACCESS TO EXTRA-
CURRICULAR ACTIVITIES, ETC, THE SCHOOL MUST ENSURE THAT THE STUDENT IS NOT 
SUBJECTED TO RETALIATION. 

• IF AN EMPLOYEE ALLEGES THAT THE SCHOOL DISCRIMINATES AGAINST WOMEN IN ITS 
DECISIONS CONCERNING EMPLOYMENT, INCLUDING BUT LIMITED TO TENURE DECISIONS; 
CLASSROOM OR COURSE ASSIGNMENTS; APPROVAL OF TIME OFF ADDITIONAL PAY 
OPPORTUNITIES (ADVISORS/COACHES/PROFESSIONAL DEVELOPMENT TIME) THE SCHOOL 
MUST ENSURE THAT THE EMPLOYEE IS NOT SUBJECTED TO RETALIATION. 

What is Title IX Harassment
Prohibited Retaliation

1. https://www.ed.gov/laws-and-policy/civil-rights-laws/title-ix-and-sex-discrimination/sex-discrimination-overview-of-law
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ADDITIONALLY, AS OF 08/14/20 RULES, TITLE IX PROHIBITIONS ON RETALIATION ALSO 
INCLUDE:
• INTIMIDATION, THREATS, COERCION, OR DISCRIMINATION, INCLUDING CHARGES AGAINST AN INDIVIDUAL FOR CODE OF 

CONDUCT VIOLATIONS THAT DO NOT INVOLVE SEX DISCRIMINATION OR SEXUAL HARASSMENT, BUT ARISE OUT OF THE SAME 
FACTS OR CIRCUMSTANCES AS A REPORT OR COMPLAINT OF SEX DISCRIMINATION, OR A REPORT OR FORMAL COMPLAINT OF 
SEXUAL HARASSMENT, FOR THE PURPOSE OF INTERFERING WITH ANY RIGHT OR PRIVILEGE SECURED BY TITLE IX OR THIS PART, 
CONSTITUTES RETALIATION. (34 CFR § 106.71 (A))

• THE RECIPIENT OF A COMPLAINT MUST KEEP CONFIDENTIAL THE IDENTITY OF ANY INDIVIDUAL WHO HAS MADE A REPORT OR 
COMPLAINT OF SEX DISCRIMINATION, INCLUDING ANY INDIVIDUAL WHO HAS MADE A REPORT OR FILED A FORMAL COMPLAINT 
OF SEXUAL HARASSMENT, ANY COMPLAINANT, ANY INDIVIDUAL WHO HAS BEEN REPORTED TO BE THE PERPETRATOR OF SEX 
DISCRIMINATION, ANY RESPONDENT, AND ANY WITNESS, EXCEPT AS MAY BE PERMITTED BY THE FERPA STATUTE, OR AS REQUIRED 
BY LAW, OR TO CARRY OUT THE PURPOSES OF 34 CFR PART 106, INCLUDING THE CONDUCT OF ANY INVESTIGATION, HEARING, 
OR JUDICIAL PROCEEDING ARISING THEREUNDER. 

SPECIFIC CIRCUMSTANCES UNDER § 106.71
• (1) THE EXERCISE OF RIGHTS PROTECTED UNDER THE FIRST AMENDMENT DOES NOT CONSTITUTE RETALIATION PROHIBITED 

UNDER THIS SECTION.

• (2) CHARGING AN INDIVIDUAL WITH A CODE OF CONDUCT VIOLATION FOR MAKING A MATERIALLY FALSE STATEMENT IN BAD 
FAITH IN THE COURSE OF A GRIEVANCE PROCEEDING UNDER THIS PART DOES NOT CONSTITUTE RETALIATION PROHIBITED UNDER 
PARAGRAPH (A) OF THIS SECTION, PROVIDED, HOWEVER, THAT A DETERMINATION REGARDING RESPONSIBILITY, ALONE, IS NOT 
SUFFICIENT TO CONCLUDE THAT ANY PARTY MADE A MATERIALLY FALSE STATEMENT IN BAD FAITH. 

What is Title IX Harassment
Prohibited Retaliation
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34 CFR § 106.45 (2020 RULES) SIMILARITY WITH NYS REQUIREMENTS: 

• PROVIDE NOTICE OF ALLEGATIONS TO ACCUSED OF POTENTIAL CHARGES OF SEXUAL HARASSMENT 
UPON RECEIPT OF A FORMAL COMPLAINT

• NOTICE MUST PROVIDE SUFFICIENT DETAILS WITH SUFFICIENT TIME FOR RESPONDENT TO PREPARE FOR 
ANY INTERVIEW.

• SUFFICIENT DETAILS INCLUDE THE IDENTITIES OF THE PARTIES INVOLVED IN THE INCIDENT, IF KNOWN, THE 
CONDUCT ALLEGEDLY CONSTITUTING SEXUAL HARASSMENT UNDER § 106.30, AND THE DATE AND 
LOCATION OF THE ALLEGED INCIDENT, IF KNOWN. 

• THE WRITTEN NOTICE MUST INCLUDE A STATEMENT THAT THE RESPONDENT IS PRESUMED NOT 
RESPONSIBLE FOR THE ALLEGED CONDUCT AND THAT A DETERMINATION REGARDING RESPONSIBILITY IS 
MADE AT THE CONCLUSION OF THE GRIEVANCE PROCESS. 

• THE WRITTEN NOTICE MUST INFORM THE PARTIES THAT THEY MAY HAVE AN ADVISOR OF THEIR CHOICE, 
WHO MAY BE, BUT IS NOT REQUIRED TO BE, AN ATTORNEY, AND MAY INSPECT AND REVIEW EVIDENCE. 

• WHEN IS EVIDENCE TO BE MADE AVAILABLE FOR INSPECTION?

• THE WRITTEN NOTICE MUST INFORM THE PARTIES OF ANY PROVISION IN THE RECIPIENT'S CODE OF 
CONDUCT THAT PROHIBITS KNOWINGLY MAKING FALSE STATEMENTS OR KNOWINGLY SUBMITTING 
FALSE INFORMATION DURING THE GRIEVANCE PROCESS

• IF NEW CLAIMS OR ALLEGATIONS ARISE DURING COURSE OF THE INVESTIGATION, A NEW NOTICE OF 
ALLEGATIONS MUST BE ISSUED TO THE ACCUSED FOR THOSE ALLEGATIONS.

What is Title IX Harassment
Grievance (Complaint) Procedures Required in Policy
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34 CFR § 106.45 – GRIEVANCE AND COMPLAINT PROCEDURES: 

• DISMISSAL OF COMPLAINTS
• IF THE CONDUCT ALLEGED IN THE FORMAL COMPLAINT WOULD NOT CONSTITUTE SEXUAL 

HARASSMENT AS DEFINED IN § 106.30 EVEN IF PROVED, DID NOT OCCUR IN THE RECIPIENT'S 
EDUCATION PROGRAM OR ACTIVITY, OR DID NOT OCCUR AGAINST A PERSON IN THE 
UNITED STATES, THEN THE RECIPIENT MUST DISMISS THE FORMAL COMPLAINT WITH REGARD 
TO TITLE IX

• THE RECIPIENT MAY DISMISS THE FORMAL COMPLAINT OR ANY ALLEGATIONS THEREIN, IF AT 
ANY TIME DURING THE INVESTIGATION OR HEARING: A COMPLAINANT NOTIFIES THE TITLE 
IX COORDINATOR IN WRITING THAT THE COMPLAINANT WOULD LIKE TO WITHDRAW THE 
FORMAL COMPLAINT OR ANY ALLEGATIONS THEREIN; THE RESPONDENT IS NO LONGER 
ENROLLED OR EMPLOYED BY THE RECIPIENT; OR SPECIFIC CIRCUMSTANCES PREVENT THE 
RECIPIENT FROM GATHERING EVIDENCE SUFFICIENT TO REACH A DETERMINATION AS TO THE 
FORMAL COMPLAINT OR ALLEGATIONS THEREIN.

• UPON A DISMISSAL, THE RECIPIENT MUST PROMPTLY SEND WRITTEN NOTICE OF THE 
DISMISSAL AND REASON(S) THEREFOR SIMULTANEOUSLY TO THE PARTIES

What is Title IX Harassment
Grievance (Complaint) Procedures Required in Policy
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NEW YORK’S SEXUAL HARASSMENT 
PREVENTION LAW

 -- RECENT UPDATES
• EFFECTIVE JUNE, 2023, NEW YORK STATE’S DEPARTMENT OF LABOR, IN CONSULTATION WITH 

THE DIVISION OF HUMAN RIGHTS, RELEASED MODEL DOCUMENTS1

• A NEW YORK EMPLOYER’S POLICY, POLICY NOTICE, AND COMPLAINT FORMS MUST BE AT 
LEAST EQUIVALENT WITH THE MODEL FORM EXAMPLES PUBLISHED BY NEW YORK STATE

• THE POLICY MUST, AMONG OTHER THINGS, INCLUDING THE FOLLOWING:
• INCLUDE A COMPLAINT FORM

• INCLUDE A PROCEDURE FOR THE TIMELY AND CONFIDENTIAL INVESTIGATION OF COMPLAINTS THAT ENSURES DUE PROCESS 
FOR ALL PARTIES

• INFORM EMPLOYEES OF THEIR RIGHTS OF REDRESS AND ALL AVAILABLE FORUMS FOR ADJUDICATING SEXUAL HARASSMENT 
COMPLAINTS ADMINISTRATIVELY AND JUDICIALLY

• CLEARLY STATE THAT SEXUAL HARASSMENT IS CONSIDERED A FORM OF EMPLOYEE MISCONDUCT AND THAT SANCTIONS 
WILL BE ENFORCED AGAINST INDIVIDUALS ENGAGING IN SEXUAL HARASSMENT AND AGAINST SUPERVISORY AND 
MANAGERIAL PERSONNEL WHO KNOWINGLY ALLOW SUCH BEHAVIOR TO CONTINUE

• CLEARLY STATE THAT RETALIATION AGAINST INDIVIDUALS WHO COMPLAIN OF SEXUAL HARASSMENT OR WHO TESTIFY OR 
ASSIST IN ANY INVESTIGATION OR PROCEEDING INVOLVING SEXUAL HARASSMENT IS UNLAWFUL

Copyright © Dominic D’Imperio, Esq., All rights reserved. This presentation is protected by copyright.  Reproduction and 
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TITLE IX CAN ALSO APPLY IN THE CONTEXT OF EMPLOYMENT IN 
THE SAME MANNER AS TITLE VII
 SCHOOLS MAY NOT DISCRIMINATE ON THE BASIS OF SEX IN EMPLOYMENT OR 

RECRUITMENT, INCLUDING BUT NOT LIMITED TO HIRING, PROMOTION, 
CONSIDERATION OF AND AWARD OF TENURE, GRANTS OF LEAVE, BENEFITS, AND 
SELECTION AND FINANCIAL SUPPORT FOR TRAINING. (34 C.F.R. § 106.51) 

 SCHOOLS ARE PROHIBITED FROM APPLYING POLICIES OR EMPLOYMENT ACTIONS 
CONCERNING THE MARITAL, PARENTAL, OR FAMILY STATUS OF EMPLOYEES OR 
APPLICANTS THAT TREAT PERSONS DIFFERENTLY BASED ON SEX, OR THAT ARE BASED 
ON WHETHER THE EMPLOYEE OR APPLICANT IS THE HEAD OF HOUSEHOLD OR 
PRINCIPAL WAGE EARNER. (34 C.F.R. § 106.57) 

 A SCHOOL CANNOT BASE A HIRING OR PROMOTION DECISION FOR A TEACHER ON 
STEREOTYPES ABOUT A WOMAN’S ABILITY TO PERFORM HER JOB BECAUSE SHE 
HAS/WILL HAVE/MAY HAVE CHILDREN. (34 C.F.R. § 106.57) 
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TITLE VII HARASSMENT DEFINED



WHAT IS TITLE VII HARASSMENT
GENERAL ANTI-DISCRIMINATION CIVIL RIGHTS LAWS
• TITLE VII OF THE CIVIL RIGHTS ACT OF 1964 (TITLE VII):

• IS THE MAJOR FEDERAL LAW PROHIBITING DISCRIMINATION IN 
EMPLOYMENT.

• TITLE VII PROHIBITS DISCRIMINATION BASED ON RACE, SEX, COLOR, 
RELIGION, NATIONAL ORIGIN, AND RETALIATION.

• THE EQUAL PAY ACT OF 1963 (EPA):
• PROTECTS MEN AND WOMEN WHO PERFORM SUBSTANTIALLY EQUAL 

WORK FROM SEX-BASED WAGE DISCRIMINATION.

• THE AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967 
(ADEA):
• PROTECTS EMPLOYEES AND JOB APPLICANTS WHO ARE 40 YEARS OF 

AGE OR OLDER FROM EMPLOYMENT DISCRIMINATION BASED ON 
AGE.
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WHAT IS TITLE VII HARASSMENT
WHAT IS SEX BASED HARASSMENT UNDER TITLE VII?
• TITLE VII OF THE CIVIL RIGHTS ACT OF 1964, AS AMENDED AT 42 USC §2000E ET 

SEQ

• NEW YORK STATE EXECUTIVE LAW §296 ET SEQ (NEW YORK HUMAN RIGHTS LAW)

• PROHIBITS UNWELCOME SEXUAL ADVANCES, REQUESTS FOR SEXUAL FAVORS 
AND OTHER VERBAL OR PHYSICAL CONDUCT OF A SEXUAL NATURE, ALL OF 
WHICH CONSTITUTE “SEXUAL HARASSMENT” WHEN:

1. SUBMISSION TO SUCH CONDUCT IS MADE EXPLICITLY OR IMPLICITLY A 
CONDITION OF AN INDIVIDUAL’S EMPLOYMENT:

2. SUBMISSION TO OR REJECTION OF SUCH CONDUCT IS USED AS A BASIS FOR 
AN EMPLOYMENT DECISION AFFECTING THE EMPLOYEE; OR

3. THE HARASSMENT HAS THE PURPOSE OR EFFECT OF UNREASONABLY 
INTERFERING WITH THE EMPLOYEE’S WORK PERFORMANCE OR CREATING AN 
ENVIRONMENT WHICH IS INTIMIDATING, HOSTILE OR OFFENSIVE TO THE 
EMPLOYEE.
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WHAT IS TITLE VII HARASSMENT
UNWELCOME OR OFFENSIVE CONDUCT IN THE WORKPLACE THAT CONSTITUTES 
HARASSMENT UNDER TITLE VII IS A FORM OF DISCRIMINATION THAT IS:

• BASED ON SEX (INCLUDING SEXUAL ORIENTATION, PREGNANCY, AND GENDER IDENTITY), 
RACE, COLOR, NATIONAL ORIGIN, RELIGION, AGE, DISABILITY, AND/OR GENETIC 
INFORMATION; AND 

• SEXUAL ORIENTATION AND/OR GENDER IDENTITY AND BOSTOCK

• DETRIMENTAL TO AN EMPLOYEE’S WORK PERFORMANCE, PROFESSIONAL ADVANCEMENT, 
AND/OR MENTAL HEALTH, OR CONDUCT THAT DENIES OR LIMITS EMPLOYMENT BASED 
PARTICIPATION OR BENEFITS.

• SEXUAL HARASSMENT IS CONDUCT THAT IS 
• UNWANTED AND UNWELCOME.
• CREATES INTIMIDATING OR HOSTILE ENVIRONMENT.
• COULD BE DANGEROUS.
• CAUSES UNCOMFORTABLE FEELINGS.
• DESIGNED OR DOES MAKE VICTIM FEEL POWERLESS.  
• NEGATIVELY INFLUENCES WORK PERFORMANCE.
• SEXUAL IN NATURE.
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UNWELCOME OR OFFENSIVE CONDUCT IN THE WORKPLACE THAT 
CONSTITUTES HARASSMENT UNDER TITLE VII IS A FORM OF 
DISCRIMINATION THAT IS:

• RANGES OF POSSIBLE HARASSMENT INCLUDES:
• OFFENSIVE JOKES, SLURS, EPITHETS OR NAME CALLING 
• OFFENSIVE OBJECTS OR PICTURES
• UNWELCOME TOUCHING OR CONTACT 
• PHYSICAL THREATS OR ASSAULTS 
• RIDICULE, MOCKERY, OR PUT-DOWNS 
• CONSTANT OR UNWELCOME QUESTIONS ABOUT AN INDIVIDUAL’S IDENTITY TO PERSONAL 

INFORMATION 
• UNDUE AND UNWANTED ATTENTION

• FOR HARASSMENT IN GENERAL, AND PARTICULARLY SEXUAL HARASSMENT, IT IS 
IRRELEVANT WHETHER OR NOT CONDUCT IS MOTIVATED BY SEXUAL DESIRE.

• THE ONLY ISSUE: ARE MEMBERS OF DIFFERENT SEXES/RACES/ETHNICITIES 
TREATED DIFFERENTLY ON ACCOUNT OF THEIR SEX/RACE/ETHNICITY?

WHAT IS TITLE VII HARASSMENT
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WHAT IS TITLE VII HARASSMENT
TITLE VII DOES NOT PROHIBIT ALL CONDUCT OF A SEXUAL NATURE…IT 
ONLY FORBIDS CONDUCT WHICH BECOMES A TERM OR CONDITION 
OF EMPLOYMENT.

• UNWELCOMED CONDUCT:
• ACQUIESCENCE IN SEXUAL CONDUCT MAY NOT MEAN THAT THE CONDUCT IS 

WELCOME.

• THE CHARGING PARTY NEED NOT HAVE CONFRONTED HER OFFENDING 
SUPERVISOR WHERE SHE FEARED RETALIATION, SO LONG AS HER ACTIONS AND 
COMMENTS DEMONSTRATED THAT THE CONDUCT WAS UNWELCOME.

• STANDARD – PLAINTIFF CAN NOT PREVAIL IF S/HE UNREASONABLY REFUSED TO 
TAKE ADVANTAGE OF CORRECTIVE MEASURES.

• QUID PRO QUO CONDUCT:
• OCCURS WHEN SUBMISSION TO UNWELCOME SEXUAL CONDUCT IS MADE AN 

EXPLICIT OR IMPLICIT TERM OR CONDITION OF AN INDIVIDUAL’S EMPLOYMENT.
https://www.diversity.va.gov/training/files/eeo-employees.ppt
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WHAT IS TITLE VII HARASSMENT
TITLE VII DOES NOT PROHIBIT ALL CONDUCT OF A SEXUAL NATURE…IT ONLY 
FORBIDS CONDUCT WHICH BECOMES A TERM OR CONDITION OF 
EMPLOYMENT.

• THE DAY-TO-DAY WORKING ENVIRONMENT IS POLLUTED WITH VERBAL OR PHYSICAL 
ABUSES.

• UNWELCOME SEXUAL CONDUCT UNREASONABLY INTERFERES WITH JOB PERFORMANCE 
OR CREATES AN INTIMIDATING, HOSTILE OR OFFENSIVE WORK ENVIRONMENT.

• FACTORS CONSIDERED:
• FREQUENCY OF THE CONDUCT.

• OFFENSIVE UTTERANCES.

• THE MORE SEVERE THE CONDUCT, THE LESS PERVASIVE IT MUST BE.

• ENVIRONMENT

• DID THE CONDUCT OCCUR IN VIEW OF OTHERS?

• CONSEQUENCES OF CONDUCT UPON PLAINTIFF

• PLAINTIFF’S UNREASONABLE DELAY IN REPORTING HARASSMENT
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WHAT IS TITLE VII HARASSMENT
EMPLOYER REQUIREMENTS REGARDING TITLE VII CLAIMS AND 
INVESTIGATIONS

• EMPLOYERS MUST TAKE TIMELY AND EFFECTIVE ACTION TO PREVENT 
SEXUAL HARASSMENT.

• EMPLOYERS AND MANAGERS MAY BE HELD PERSONALLY LIABLE FOR 
DAMAGES DUE TO HARASSMENT.

• A “REASONABLE WOMAN” STANDARD MAY BE USED BY THE COURT TO 
IDENTIFY SEXUAL HARASSMENT.

• ELLISON V BRADY (1991):  UNLESS THE CONDUCT IS QUITE SEVERE, 
ISOLATED INCIDENTS OF SEXUAL CONDUCT OR STATEMENTS DO NOT 
CREATE A HOSTILE ENVIRONMENT.  BUT, THEY DO CREATE AN OBLIGATION 
ON THE PART OF A CONCERNED EMPLOYER TO PREVENT A RECURRENT OF 
THE OFFENSIVE ACT OR STATEMENTT
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WHAT IS TITLE VII HARASSMENT
EMPLOYER LIABILITY FOR CLAIMS OF TITLE VII SEXUAL 
HARASSMENT

• EMPLOYERS MUST TAKE TIMELY AND EFFECTIVE ACTION TO 
PREVENT SEXUAL HARASSMENT.

• FULLER V. OAKLAND (1995) 
• ONCE THE EMPLOYER KNOWS OR REASONABLY SHOULD KNOW OF 

SEXUALLY HARASSING CONDUCT, THE EMPLOYER HAS AN AFFIRMATIVE 
DUTY TO TAKE STEPS TO PREVENT A RECURRENCE OF THAT CONDUCT. 

• IF THE STEPS FAIL AND THE CONDUCT REOCCURS, THE EMPLOYER MAY 
BE HELD LIABLE.

• YOU MUST INVESTIGATE EVEN IF COMPLAINANT ASKS YOU NOT TO
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REMEDIAL CORRECTIVE ACTIONS

• MUST BE REASONABLY CALIBRATED TO STOP THE CONDUCT, TO CORRECT THE IMPACT 
OF THE CONDUCT, AND TO PREVENT THE CONDUCT FROM REOCCURRING

• REMEDIAL AND/OR CORRECTIVE ACTION WILL BE EVALUATED IN THE CONTEXT OF:
• SEVERITY OF CONDUCT

• PERVASIVENESS OF CONDUCT

• LIKELIHOOD FOR CONDUCT TO BE REPEATED

• COURTS WILL 2ND GUESS YOU … ESPECIALLY IF THE CONDUCT DID CONTINUE

• POOR OR FAILED CORRECTIVE ACTIONS INCLUDE
• IGNORE A COMPLAINT OR PROBLEM

• DEVIATE FROM OR IGNORE YOUR POLICY

• DISCUSS WITH THE VIOLATOR OVER COFFEE

• PUT THE VICTIM AND ACCUSED IN A ROOM TO “SORT IT OUT”

• PUNISH/RETALIATE AGAINST THE VICTIM

• ACCEPT RECANTATIONS BLINDLY OR HALF HEARTED INVESTIGATIONS - “OH, THAT’S JUST JOE”

• PASS INVESTIGATION “UP THE CHAIN” WITHOUT LEGAL OR FOLLOW-UP

WHAT IS TITLE VII HARASSMENT
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RETALIATION

 Elements of a Charge for Retaliation under Title VII
 Plaintiff filed a charge of harassment, or engaged in protected activity in 

connection to a complaint
 Plaintiff’s employer subsequently took adverse employment action against the 

plaintiff – much broader than what is required to sustain a complaint for hostile 
environment or discrimination, can be any employment related action

 The adverse action was causally linked (in time, scope, or proximity) to the 
plaintiff’s protected activity

 Once this prima facie showing of retaliation is made by the plaintiff, the 
burden shifts to the employer to articulate a legitimate, nondiscriminatory 
reason for its actions

 If the employer meets that burden of a legitimate, nondiscriminatory reason 
for its actions, the presumption of retaliation disappears UNLESS the 
employee can show that the employer’s reason was simply pretext and the 
Employer’s decisions were motivated by discriminatory/retaliatory animus

WHAT IS TITLE VII HARASSMENT
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RETALIATION
 Retaliation Examples Include:

 Unwanted/undeserved lower performance reviews
 Transfers, duty changes, taking away or denying privileges
 Discipline/discharge
 Ridicule/blaming for work problems
 Increased counseling, criticisms, or oversight without a change in work 

performance
 Continuing/escalating the prohibited conduct
 Threats
 Ostracism/exclusion in a way that creates an intimidating, stressful 

environment

 Title VII (like Title IX) prohibits retaliation against an individual 
for opposing or reporting discrimination, complaining about 
discrimination, or participating in a discrimination investigation. 

WHAT IS TITLE VII HARASSMENT
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BREAK



INVESTIGATIONS OF COMPLAINTS

LEGAL OBLIGATIONS AND REQUIREMENTS
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INVESTIGATION OF COMPLAINTS
• INITIAL REFERRAL AND/OR COMPLAINT

• REVIEW OF POLICIES & PROCEDURES

• INTERVIEW OF COMPLAINANT

• REQUESTS FOR DOCUMENTARY EVIDENCE

• FACT WITNESS INTERVIEWS

• INTERVIEW OF ACCUSED

• FINAL EVIDENTIARY FOLLOW-UP

• DRAFT OR PRELIMINARY REPORT, PARTY REVIEWS, AND QUESTIONS

• FINAL DECISION & OUTCOME LETTERS
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INITIAL REFERRAL AND/OR COMPLAINT
• IMMEDIATELY UPON RECEIPT OF COMPLAINT, DO THE FOLLOWING:

• WRITTEN COMPLAINTS- 

• IS IT SIGNED AND/OR DATED?

• IS IT ON DISTRICT PROVIDED COMPLAINT FORM?

• OUTLINE THE DETAILS, FACTS, ALLEGATIONS

• IS THERE AN ALLEGED VIOLATION ON THE FACE OF THE COMPLAINT?

• CONDUCT ALLEGED – DURATION, SEVERITY, SCOPE, RELATIVE EMPLOYMENT POSITIONS OF THE ACCUSED VS THE 
COMPLAINANT?

• VERBAL COMPLAINTS-

• STILL HAVE AN OBLIGATION TO INVESTIGATE

• WHO RECEIVED THE COMPLAINT, WHEN, HOW?

• HAVE THE RECIPIENT MEMORIALIZE THE NATURE OF THE COMPLAINT AS COMPLETELY AND THOROUGHLY AS 
POSSIBLE

• SEE ABOVE REGARDING WRITTEN COMPLAINTS

• OUTLINE ANY CLEARLY IDENTIFIED ISSUES, CONCERNS, TOPICS

• CREATE A POTENTIAL WITNESS LIST

• CREATE A LIST OF DOCUMENTS TO REQUEST 

• IMMEDIATELY REQUEST TO SECURE ANY POTENTIAL VIDEO EVIDENCE BEFORE IT IS LOST
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NOTICE OF ALLEGATIONS – PRE INVESTIGATION
WRITTEN NOTICE OF ALLEGATIONS UPON RECEIPT OF WRITTEN COMPLAINT - 
UPON RECEIPT OF A FORMAL COMPLAINT, A RECIPIENT MUST PROVIDE THE 
FOLLOWING WRITTEN NOTICE TO THE PARTIES, INLCUDING THE ACCUSED AND THE 
COMPLAINANT:
• NOTICE OF THE RECIPIENT'S GRIEVANCE PROCESS THAT COMPLIES WITH THIS SECTION, INCLUDING 

ANY INFORMAL RESOLUTION PROCESS.
• NOTICE OF THE ALLEGATIONS OF SEXUAL HARASSMENT POTENTIALLY CONSTITUTING SEXUAL 

HARASSMENT AS DEFINED IN § 106.30, INCLUDING SUFFICIENT DETAILS KNOWN AT THE TIME AND 
WITH SUFFICIENT TIME TO PREPARE A RESPONSE BEFORE ANY INITIAL INTERVIEW. 

• SUFFICIENT DETAILS INCLUDE THE IDENTITIES OF THE PARTIES INVOLVED IN THE INCIDENT, IF KNOWN, 
THE CONDUCT ALLEGEDLY CONSTITUTING SEXUAL HARASSMENT UNDER § 106.30, AND THE DATE AND 
LOCATION OF THE ALLEGED INCIDENT, IF KNOWN. 

• THE WRITTEN NOTICE MUST INCLUDE A STATEMENT THAT THE RESPONDENT IS PRESUMED NOT 
RESPONSIBLE FOR THE ALLEGED CONDUCT AND THAT A DETERMINATION REGARDING RESPONSIBILITY IS 
MADE AT THE CONCLUSION OF THE GRIEVANCE PROCESS. 

• THE WRITTEN NOTICE MUST INFORM THE PARTIES THAT THEY MAY HAVE AN ADVISOR OF THEIR CHOICE, 
WHO MAY BE, BUT IS NOT REQUIRED TO BE, AN ATTORNEY, AND MAY INSPECT AND REVIEW EVIDENCE 
THAT IS NOT OTHERWISE PROTECTED. 

• THE WRITTEN NOTICE MUST INFORM THE PARTIES OF ANY PROVISION IN THE RECIPIENT'S CODE OF 
CONDUCT THAT PROHIBITS KNOWINGLY MAKING FALSE STATEMENTS OR KNOWINGLY SUBMITTING 
FALSE INFORMATION DURING THE GRIEVANCE PROCESS.
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REVIEW OF POLICIES & PROCEDURES
KNOW YOUR DISTRICT’S SEXUAL HARASSMENT AND TITLE IX 
POLICIES
• WHO IS THE APPOINTED TITLE IX OFFICER?

• INTERVIEW AND/OR CONFIRM DISTRICT’S STANDARD PROCEDURES

• CONFIRM DISTRICT’S STANDARD FORMS IN USE AND REPORTING PROCESS

• POLICY DEFINITIONS VS. LEGAL DEFINITIONS

• IS THE DISTRICT’S POLICY BROADER THAN LEGAL REQUIREMENTS

• SEXUAL HARASSMENT

• GENDER-BASED HARASSMENT

• HOSTILE WORK ENVIRONMENT

• DOES THE POLICY DEFINE UNACCEPTABLE CONDUCT?

• CONDUCT THAT APPLIES TO STUDENTS AND EMPLOYEES ALIKE

• SEXUAL AND/OR GENDER BASED HARASSMENT ARE LIKELY TREATED THE SAME

Copyright © Dominic D’Imperio, Esq., All rights reserved. This presentation is protected by copyright.  Reproduction and 
distribution of this presentation without written permission of the author is expressly prohibited.



REVIEW OF POLICIES & PROCEDURES
• DOES THE POLICY PROVIDE GUIDELINES FOR DETERMINING WHAT 

CONSTITUTES SEXUAL HARASSMENT?

• NOT ALL UNACCEPTABLE CONDUCT WITH SEXUAL CONNOTATIONS MAY 
CONSTITUTE SEXUAL HARASSMENT. 

• IN MANY CASES (OTHER THAN QUID PRO QUO SITUATIONS WHERE THE 
ALLEGED HARASSER OFFERS ACADEMIC OR EMPLOYMENT REWARDS OR 
THREATENS PUNISHMENT AS AN INDUCEMENT FOR SEXUAL FAVORS), 
UNACCEPTABLE BEHAVIOR MUST BE SUFFICIENTLY SEVERE, PERVASIVE 
AND OBJECTIVELY OFFENSIVE TO BE CONSIDERED SEXUAL HARASSMENT. 

• IF THE BEHAVIOR DOESN’T RISE TO THE LEVEL OF SEXUAL HARASSMENT, 
BUT IS FOUND TO BE OBJECTIONABLE BEHAVIOR, IT MAY NOT 
CONSTITUTE “HARASSMENT” BUT COULD STILL BE A VIOLATION OF 
DISTRICT POLICIES AND/OR THE CODE OF CONDUCT AS “HARASSMENT”, 
I.E., UNPROFESSIONAL OR INAPPROPRIATE CONDUCT.
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REVIEW OF POLICIES & PROCEDURES
• DOES THE POLICY PROVIDE GUIDELINES FOR DETERMINING WHAT CONSTITUTES SEXUAL 

HARASSMENT?

• IN EVALUATING THE TOTALITY OF THE CIRCUMSTANCES AND MAKING A DETERMINATION OF 
WHETHER CONDUCT CONSTITUTES SEXUAL HARASSMENT, THE INDIVIDUAL INVESTIGATING 
THE COMPLAINT SHOULD CONSIDER:

• 1. THE DEGREE TO WHICH THE CONDUCT AFFECTED THE ABILITY OF THE STUDENT/EMPLOYEE TO 
PARTICIPATE IN OR BENEFIT FROM HIS OR HER EDUCATION OR ALTERED THE CONDITIONS OF THE 
STUDENT'S LEARNING ENVIRONMENT OR ALTERED THE CONDITIONS OF THE EMPLOYEE'S 
WORKING ENVIRONMENT;

• 2. THE TYPE, FREQUENCY AND DURATION OF THE CONDUCT;

• 3. THE IDENTITY OF AND RELATIONSHIP BETWEEN THE ALLEGED HARASSER AND THE SUBJECT OF 
THE HARASSMENT (E.G., SEXUALLY BASED CONDUCT BY AN AUTHORITY FIGURE IS MORE LIKELY TO 
CREATE A HOSTILE ENVIRONMENT THAN SIMILAR CONDUCT BY ANOTHER STUDENT OR A CO-
WORKER);

• 4. THE NUMBER OF INDIVIDUALS INVOLVED;

• 5. THE AGE AND SEX OF THE ALLEGED HARASSER AND THE SUBJECT OF THE HARASSMENT;

• 6. THE LOCATION OF THE INCIDENTS AND CONTEXT IN WHICH THEY OCCURRED;

• 7. OTHER INCIDENTS AT THE SCHOOL; AND

• 8. INCIDENTS OF GENDER-BASED, BUT NON-SEXUAL HARASSMENT.
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REVIEW OF POLICIES & PROCEDURES
• DOES THE POLICY PROVIDE GUIDELINES FOR INVESTIGATING COMPLAINTS?

• GENERAL REQUIREMENTS THAT ALL REVIEWS BEGIN WITHIN 5 WORKING DAYS 
OF THE INITIAL COMPLAINT AND THAT THE REVIEW BE COMPLETED WITHIN 30 
DAYS, ABSENT EXTENUATING CIRCUMSTANCES

• REQUIREMENT TO INVESTIGATE VERBAL COMPLAINTS AS WELL AS WRITTEN 
COMPLAINTS

• INFORMAL VS. FORMAL INVESTIGATION PROCEDURES

• RULES REGARDING PARENTAL INVOLVEMENT FOR STUDENT COMPLAINTS

• REQUIREMENTS REGARDING NOTIFICATIONS OR OUTCOME LETTERS FOR 
COMPLAINANTS AND ACCUSED

• RANGE OF PROSCRIBED PENALTIES AND/OR APPROVED REMEDIAL ACTIONS

• MAINTENANCE OF COMPLAINT RECORDS

• REVIEW THE CODE OF CONDUCT

• REVIEW ANY OTHER RELATED “HARASSMENT” POLICIES & APPLICABLE 
COLLECTIVE BARGAINING AGREEMENTS FOR ISSUES THAT MAY FALL 
OUTSIDE THE SCOPE OF YOUR TITLE IX POLICY
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INTERVIEW OF COMPLAINANT

• AFTER REVIEW OF THE POLICY AND COMPLAINT (MEMORIALIZED VERBAL 
AND WRITTEN COMPLAINTS), INTERVIEW COMPLAINANT

• USE AN INITIAL OPENING SCRIPT, PROVIDE A COPY OF THE WRITTEN SCRIPT 
TO THE INTERVIEWEE (SEPARATE SCRIPT FOR COMPLAINANT, WITNESS, 
ACCUSED)

• TRY TO CONDUCT THE INTERVIEW WITHIN 5 DAYS OF THE INITIAL 
COMPLAINT, THE SOONER THE BETTER

• RECOMMENDATIONS
• DO NOT TAPE OR ALLOW ANY INTERVIEW TO BE TAPE RECORDED
• DO NOT PERMIT UNION REPRESENTATIVES (ACCEPT FOR THE ACCUSED)
• DO NOT PERMIT AN ATTORNEY OR OUTSIDE DISTRICT PERSONAL TO PARTICIPATE 

IN THE INTERVIEW PROCESS AT ALL
• PROVIDE A COPY OF YOUR INTERVIEW SCRIPT TO EACH INTERVIEWEE, HAVE 

THEM SIGN AND DATE AT THE BOTTOM AS ACKNOWLEDGEMENT, AND PROVIDE 
A COPY FOR THEIR RECORDS
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INTERVIEW OF COMPLAINANT

• START THE INTERVIEW – ASK THESE TWO IMPORTANT QUESTIONS
• ARE YOU TAKING ANY MEDICATIONS TODAY THAT WOULD PREVENT YOU 

FROM UNDERSTANDING MY QUESTIONS AND PROVIDING TRUTHFUL AND 
COMPLETE ANSWERS?

• ARE YOU SUFFERING FROM ANY MEDICAL CONDITIONS 

• IF THERE WAS A WRITTEN COMPLAINT
• TRY TO NARROW DOWN SPECIFIC DETAILS OF EACH AND EVERY 

ALLEGATION OR INCIDENT – WHO, WHAT, WHERE, WHEN, WHY

• IDENTIFY WITNESSES, DATE AND TIME, LOCATION AND CIRCUMSTANCES, 
AND THE SPECIFIC LANGUAGE USED OR CONDUCT THAT OCCURRED

• AT THE END, ASK – 

IS THERE ANYTHING ELSE YOU WOULD LIKE TO ADD THAT I HAVE NOT 
ASKED YOU ABOUT

Copyright © Dominic D’Imperio, Esq., All rights reserved. This presentation is protected by copyright.  Reproduction and 
distribution of this presentation without written permission of the author is expressly prohibited.



INTERVIEW OF COMPLAINANT
• IF THERE WAS A VERBAL COMPLAINT

• DETAIL THE QUESTIONS /RESPONSES BY TYPING INTO A WORD DOCUMENT ON 
LAPTOP

• NARROW THE ALLEGATIONS – WHO, WHAT, WHERE, WHEN, WHY

• IDENTIFY WITNESSES, DATE AND TIME, LOCATION AND CIRCUMSTANCES, AND 
THE SPECIFIC LANGUAGE USED OR CONDUCT THAT OCCURRED

• AT THE END, ASK – 

IS THERE ANYTHING ELSE YOU WOULD LIKE TO ADD THAT I HAVE NOT ASKED 
YOU ABOUT

• THEN
• AT A STATEMENT TO THE END OF THE NOTES:  

“THE ABOVE NOTES ARE AN ACCURATE STATEMENT AS TO THE EVENTS DESCRIBED 

AND THE UNDERSIGNED SWEARS THEY ARE TRUE TO THE BEST OF THEIR 

RECOLLECTION”

• PRINT OUT A COPY OF THE NOTES FROM THE INTERVIEW, ASK THE COMPLAINANT TO 
REVIEW THE NOTES OF THE INTERVIEW, SIGN AND DATE THE NOTES
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• IMMEDIATELY REQUEST AND SECURE ANY VIDEO EVIDENCE AS SOON AS 
POSSIBLE TO ENSURE RETENTION

• REQUEST AND REVIEW A COPY OF THE PERSONNEL FILE/STUDENT FILE 
OF COMPLAINANT

• REQUEST AND REVIEW A COPY OF THE PERSONNEL FILE/STUDENT FILE 
OF ACCUSED

• REQUEST AND REVIEW A COPY OF THE PERSONNEL FILE/STUDENT FILE 
OF AN CRITICAL FACT WITNESS

• WHERE NECESSARY, INTERVIEW ANY ADMINISTRATOR/SUPERVISOR NOT 
INVOLVED WITH THE SUBSTANCE OF THE COMPLAINT REGARDING 
GENERAL WORK HISTORY OF THE COMPLAINANT AND THE ACCUSED

• USE THE COMPLAINT TO DRIVE THE DOCUMENT/EVIDENCE REQUESTS

REQUESTS FOR DOCUMENTARY EVIDENCE
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FOLLOW THE SAME PROCESS AS USED WITH INTERVIEWING THE 
COMPLAINANT 
• START THE INTERVIEW – ASK SAME TWO QUESTIONS

• ARE YOU TAKING ANY MEDICATIONS TODAY THAT WOULD PREVENT YOU FROM 
UNDERSTANDING MY QUESTIONS AND PROVIDING TRUTHFUL AND COMPLETE 
ANSWERS?

• ARE YOU SUFFERING FROM ANY MEDICAL CONDITIONS USE AN INITIAL OPENING 
SCRIPT, PROVIDE A COPY OF THE WRITTEN SCRIPT TO THE INTERVIEWEE

• TRY TO CONDUCT FACT INTERVIEWS WITHIN 2 WEEKS OF THE COMPLAINANT’S 
INTERVIEW, THE SOONER THE BETTER

• EMPHASIS CONFIDENTIALITY AND NO RETAILIATION
• WHO, WHAT, WHERE, WHEN, WHY – CHALLENGE WITH EVIDENCE, RECORDS, 

VIDEO, ETC.
• INFORM THE WITNESS THAT DISHONESTY CAN BE GROUNDS FOR DISCIPLINE IF 

THE WITNESS IS EVASIVE, TRY COOPERATION
• CONTEMPORANEOUSLY MEMORIALIZE THE WITNESSES TESTIMONY

FACT WITNESS INTERVIEWS
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• IF THE WITNESS IS LYING OR LESS THAN TRUTHFUL, ATTEMPT TO 
REDIRECT THEM TO PROVIDE TRUTHFUL ANSWERS

• IF NECESSARY, SUSPEND THE INTERVIEW AND RESCHEDULE WITH A 
UNION REPRESENTATIVE PRESENT, PROVIDE NOTICES OF WEINGARTEN 
GARRITY RIGHTS WHERE NECESSARY

• RECOMMENDATIONS
• DO NOT TAPE OR ALLOW ANY INTERVIEW TO BE TAPE RECORDED

• DO NOT PERMIT UNION REPRESENTATIVES (ACCEPT FOR THE ACCUSED)

• DO NOT PERMIT AN ATTORNEY OR OUTSIDE DISTRICT PERSONAL TO 
PARTICIPATE IN THE INTERVIEW PROCESS AT ALL

• PROVIDE A COPY OF YOUR INTERVIEW SCRIPT TO EACH INTERVIEWEE, HAVE 
THEM SIGN AND DATE AT THE BOTTOM AS ACKNOWLEDGEMENT, AND 
PROVIDE A COPY FOR THEIR RECORDS

FACT WITNESS INTERVIEWS
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• REQUEST UPDATED EVIDENCE AS NECESSARY BASED ON 
INTERVIEWS

• CONDUCT RE-INTERVIEWS FOR ANY DISCREPANCIES OR 
CLARIFICATIONS BETWEEN COMPETING WITNESS 
STATEMENTS

• REVIEW INTERVIEW NOTES TO DRIVE ANY NEW OR 
UPDATED DOCUMENT/EVIDENCE REQUESTS

UPDATE REQUEST FOR DOCUMENTARY 
EVIDENCE – RE-INTERVIEWS AS NEEDED
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ISSUE A REVISED WRITTEN NOTICE OF ALLEGATIONS 
• UPON REVIEW OF EVIDENCE, PRIOR TO INTERVIEW OF 

RESPONDENT, REVIEW NOTICE OF ALLEGATIONS
• UPDATED FACTS FROM RECORDS, WITNESS INTERVIEWS
• PRESERVE RECORDS, VIDEOS, EVIDENCE FOR RESPONDENT 

ACCUSED
• PROVIDE NEW NOTICE TO BOTH COMPLAINANT AND 

ACCUSED
• SHOULD OCCUR PRIOR TO INTERVIEW OF ACCUSED
• PROVIDE WITH SUFFICIENT TIME FOR ACCUSED TO HAVE A 

REPRESENTATIVE PRESENT AS REQUIRED UNDER TITLE IX

REVISED NOTICE OF ALLEGATIONS
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• SHOULD BE THE LAST INTERVIEW CONDUCTED
• CONSIDER USING A COMPANION TO TAKE NOTES SO THAT YOU CAN CONCENTRATE 

ON THE INTERVIEWING AND QUESTIONING
• START THE INTERVIEW – ASK THESE TWO IMPORTANT QUESTIONS

• ARE YOU TAKING ANY MEDICATIONS TODAY THAT WOULD PREVENT YOU FROM 
UNDERSTANDING MY QUESTIONS AND PROVIDING TRUTHFUL AND COMPLETE ANSWERS?

• ARE YOU SUFFERING FROM ANY MEDICAL CONDITIONS 

• USE AN INITIAL OPENING SCRIPT, PROVIDE A COPY OF THE WRITTEN SCRIPT TO THE 
ACCUSED

• WEINGARTEN RIGHTS EXPLICITLY STATED
• GARRITY RIGHTS WHERE NECESSARY EXPLICITLY STATED
• CADET RIGHTS WHERE AVAILABLE EXPLICITLY STATED
• ANY WAIVER OF UNION REPRESENTATION SHOULD BE IN WRITING SIGNED BY THE 

EMPLOYEE – 
EMPLOYEE KNOWING AND FREELY WAIVES THEIR RIGHT TO UNION REPRESENTATION FOR 
AN INTERVIEW WITH THE EMPLOYER, AND RECOGNIZES THAT ANYTHING THE EMPLOYEE 
SAYS DURING SUCH INTERVIEW CAN BE USE BY THE EMPLOYER FOR DISCIPLINARY 
PURPOSES

INTERVIEW OF RESPONDENT
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• ASK SPECIFIC QUESTIONS ABOUT THE FACTS AND NATURE 
OF THE ALLEGATIONS, ABOUT WHO, WHAT, WHERE, WHEN, 
WHY

• IF THE ACCUSED DENIES ANY CLAIMS, ASK THEM WHY 
SOMEONE WOULD PROVIDE A DIFFERENT STORY FROM 
WHAT THE ACCUSED IS STATING

• PRESS THE ACCUSED ON ANY INCONSISTENCIES
• PRESENT AND REVIEW EVIDENCE WITH THE ACCUSED
• ASK THE ACCUSED ABOUT ANY EVIDENCE

• REVIEW VIDEO/AUDIO RECORDINGS

• REVIEW DOCUMENTARY EVIDENCE

• BE SPECIFIC IN YOUR FACTUAL QUESTIONS

INTERVIEW OF RESPONDENT
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• REGARDLESS OF WEINGARTEN, GARRITY, OR CADET RIGHTS, 
ASK EVERY QUESTION

• SEND A MESSAGE TO THE ACCUSED ABOUT THE NATURE OF 
THE ALLEGATIONS, STRENGTH OF THE DISTRICT’S FACTS AND 
EVIDENCE

• FOR THE BENEFIT OF A UNION REPRESENTATIVE TO ADVISE 
THE ACCUSED

• END BY EMPHASISING 
• CONFIDENTIALITY
• NO RETALIATION
• NO COMMENTS/CONTACTS WITH THE COMPLAINANT ABOUT THE 

NATURE OF THE COMPLAINT OR ALLEGATIONS

INTERVIEW OF RESPONDENT
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• RE-UPDATE ANY REQUESTS FOR EVIDENCE OR RECORDS AS 
NECESSARY

• REQUEST UPDATED EVIDENCE AS NECESSARY BASED ON 
INTERVIEWS

• CONDUCT FINAL ROUND OF RE-INTERVIEWS FOR ANY 
DISCREPANCIES OR CLARIFICATIONS BETWEEN COMPETING 
WITNESS STATEMENTS AND ACCUSED

• REVIEW INTERVIEW NOTES TO DRIVE ANY NEW OR 
UPDATED DOCUMENT/EVIDENCE REQUESTS

• REVIEW FINAL FACTS WITH TITLE IX POLICY, OTHER BOARD 
POLICIES, CODE OF CONDUCT, AND LEGAL STANDARDS

FINAL EVIDENTIARY FOLLOW-UP
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• CREATE TIMELINE OF EVENTS AND CIRCUMSTANCES

• ORGANIZE DOCUMENTS AND EVIDENCE 
CHRONOLOGICALLY BASED ON TIMELINE

• NOTATE TIMELINE WITH SUPPORTING INTERVIEW 
STATEMENTS/EVIDENCE

• NUMBER AND ORDER ANY SUPPORTING DOCUMENTATION 
TO BE INCLUDED IN FINAL REPORT

• PREPARE DRAFT EXECUTIVE SUMMARY (NO MORE THAN 2 
PAGES) OF THE WHAT A PRELIMINARY REVIEW OF THE 
EVIDENCE SHOWS RELATIVE TO THE CLAIMS

FINAL EVIDENTIARY FOLLOW-UP
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• DRAFT REPORT SHOULD BE MARKED CONFIDENTIAL AND PRIVILEGED

• REPORT DETAILS AND SPECIFICS

• BACKGROUND – INITIAL REFERRAL AND CREDENTIALS

• EXECUTIVE SUMMARY – SUMMARY OF COMPLAINT & FINDINGS

• INVESTIGATION - CHRONOLOGICAL ORDER OF EVIDENCE

• INITIAL COMPLAINT

• STATEMENT OF THE ALLEGATIONS

• APPLICABLE BOARD POLICIES

• INTERVIEWS

• DOCUMENTARY EVIDENCE AND RECORDS

• CONCLUSIONS AND FINDINGS

• POSSIBLE RECOMMENDATIONS FOR OUTCOMES

PRELIMINARY DRAFT REPORT AND 
CONCLUSIONS
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• ATTACH RELEVANT AND NECESSARY DOCUMENTS, 
COMMUNICATIONS, AS APPENDICES TO THE FINAL REPORT

• PROVIDE DRAFT OUTCOME LETTERS FOR REVIEW BY THE 
DISTRICT/BOARD OF EDUCATION

• PROVIDE RANGE OF RECOMMENDATIONS BASED ON 
FINDINGS AND CONCLUSIONS

• SUPERINTENDENT AND/OR THE BOARD OF EDUCATION ARE 
THE FINAL DECISIONS MAKERS

• TITLE IX COORDINATOR/OFFICER OR INVESTIGATOR ONLY 
MAKES RECOMMENDATIONS, IS NOT THE DECISION MAKER 
IN THE PROCESS

PRELIMINARY DRAFT REPORT AND 
CONCLUSIONS
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• PRIOR TO COMPLETION OF THE INVESTIGATIVE REPORT, THE RECIPIENT 
MUST SEND TO EACH PARTY AND THE PARTY'S ADVISOR, IF ANY, NOTICE 
OF RELEVANT EVIDENCE SUBJECT TO INSPECTION FOR REVIEW IN AN 
ELECTRONIC FORMAT OR A HARD COPY, AND THE PARTIES MUST HAVE AT 
LEAST 10 DAYS TO SUBMIT A WRITTEN RESPONSE TO ANY DRAFT REPORT, 
WHICH THE INVESTIGATOR WILL CONSIDER PRIOR TO COMPLETION OF 
THE INVESTIGATIVE REPORT. 

• THE RECIPIENT MUST MAKE ALL SUCH EVIDENCE SUBJECT TO THE PARTIES' 
INSPECTION AND REVIEW AVAILABLE AT ANY HEARING (HEARINGS ARE 
REQUIRED IN HIGHER EDUCATION, NOT IN K-12 SCHOOLS) TO GIVE 
EACH PARTY EQUAL OPPORTUNITY TO REFER TO SUCH EVIDENCE DURING 
THE HEARING, INCLUDING FOR PURPOSES OF CROSS-EXAMINATION.

PRELIMINARY DRAFT REPORT AND 
CONCLUSIONS – NOTIFICATIONS
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• COMPLAINANT AND RESPONDENT ARE ALLOWED TO POSE QUESTIONS THAT 
THEY WOULD LIKE RESPONSES TO FROM THE OPPOSING PARTY

• INVESTIGATOR AND/OR TITLE IX COORDINATOR IS REQUIRED TO FACILITY 
QUESTIONS AND RESPONSES FROM THE PARTIES TO PROVIDE TO THE 
INVESTIGATOR TO INCLUDE AS PART OF PRELIMINARY DRAFT REPORT. 

• PARTIES ARE ALSO PERMITTED TO PROVIDE NARRATIVE AND COMMENT ON 
THE EVIDENCE AS PART OF RESPONSE TO PRELIMINARY DRAFT REPORT; AND

• INVESTIGATOR IS REQUIRED TO CREATE AN INVESTIGATIVE REPORT THAT 
FAIRLY SUMMARIZES RELEVANT EVIDENCE AND, AT LEAST 10 DAYS PRIOR TO 
DETERMINATION REGARDING RESPONSIBILITY, AND SEND TO EACH PARTY 
AND THE PARTY'S ADVISOR, IF ANY, THE INVESTIGATIVE REPORT IN AN 
ELECTRONIC FORMAT OR A HARD COPY, FOR THEIR REVIEW AND WRITTEN 
RESPONSE.

PRELIMINARY DRAFT REPORT AND 
CONCLUSIONS – NOTIFICATIONS
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• OUTCOME LETTERS – REQUIRED AS PART OF THE PROCESS FOR 
COMPLAINANT AND ACCUSED

• COMPLAINANT OUTCOME LETTERS – ONE TO EACH 
COMPLAINANT

• PURPOSE OF THE FINAL OUTCOME LETTER – ONCE APPROVED
• NOTIFY THE CONCLUSION OF THE INVESTIGATION

• SUMMARIZE THE NATURE OF THE COMPLAINT

• PROVIDE A STATEMENT OF FINDINGS AND OUTCOMES

• OUTCOME LETTERS ARE APPROVED BY THE EMPLOYER AND MUST 
BE ISSUED BY A DECISION MAKER OTHER THAN TITLE IX 
COORDINATOR

• MEANS THE SUPERINTENDENT OR BOARD WHERE APPROPRIATE

DECISION MAKERS AND OUTCOME LETTERS
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34 CFR §106.45 – FORMAL GRIEVANCE (COMPLAINT/INVESTIGATION) PROCESS

• THE DECISION-MAKER(S), WHO CANNOT BE THE SAME PERSON(S) AS THE TITLE IX COORDINATOR OR THE 
INVESTIGATOR(S), MUST ISSUE A WRITTEN DETERMINATION REGARDING RESPONSIBILITY. TO REACH THIS 
DETERMINATION, THE RECIPIENT MUST APPLY THE STANDARD OF EVIDENCE DESCRIBED IN PARAGRAPH 
(B)(1)(VII) OF THIS SECTION.

• THE WRITTEN DETERMINATION MUST INCLUDE -
• (A) IDENTIFICATION OF THE ALLEGATIONS POTENTIALLY CONSTITUTING SEXUAL HARASSMENT AS DEFINED IN § 106.30;

• (B) A DESCRIPTION OF THE PROCEDURAL STEPS TAKEN FROM THE RECEIPT OF THE FORMAL COMPLAINT THROUGH THE 
DETERMINATION, INCLUDING ANY NOTIFICATIONS TO THE PARTIES, INTERVIEWS WITH PARTIES AND WITNESSES, SITE VISITS, 
METHODS USED TO GATHER OTHER EVIDENCE, AND HEARINGS HELD;

• (C) FINDINGS OF FACT SUPPORTING THE DETERMINATION;

• (D) CONCLUSIONS REGARDING THE APPLICATION OF THE RECIPIENT'S CODE OF CONDUCT TO THE FACTS;

• (E) A STATEMENT OF, AND RATIONALE FOR, THE RESULT AS TO EACH ALLEGATION, INCLUDING A DETERMINATION 
REGARDING RESPONSIBILITY, ANY DISCIPLINARY SANCTIONS THE RECIPIENT IMPOSES ON THE RESPONDENT, AND WHETHER 
REMEDIES DESIGNED TO RESTORE OR PRESERVE EQUAL ACCESS TO THE RECIPIENT'S EDUCATION PROGRAM OR ACTIVITY WILL 
BE PROVIDED BY THE RECIPIENT TO THE COMPLAINANT; AND

• (F) THE RECIPIENT'S PROCEDURES AND PERMISSIBLE BASES FOR THE COMPLAINANT AND RESPONDENT TO APPEAL.

• THE RECIPIENT MUST PROVIDE THE WRITTEN DETERMINATION TO THE PARTIES SIMULTANEOUSLY. THE 
DETERMINATION REGARDING RESPONSIBILITY BECOMES FINAL EITHER ON THE DATE THAT THE RECIPIENT 
PROVIDES THE PARTIES WITH THE WRITTEN DETERMINATION OF THE RESULT OF THE APPEAL, IF AN APPEAL IS 
FILED, OR IF AN APPEAL IS NOT FILED, THE DATE ON WHICH AN APPEAL WOULD NO LONGER BE CONSIDERED 
TIMELY.

DECISION MAKERS AND OUTCOME LETTERS
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34 CFR §106.45 – FORMAL GRIEVANCE 
(COMPLAINT/INVESTIGATION) PROCESS
BOTH PARTIES MUST HAVE A RIGHT TO APPEAL A DETERMINATION REGARDING 
RESPONSIBILITY OR DISMISSAL OF A FORMAL COMPLAINT OR ANY ALLEGATIONS THEREIN, 
ON THE FOLLOWING BASES:

• (A) PROCEDURAL IRREGULARITY THAT AFFECTED THE OUTCOME OF THE MATTER;

• (B) NEW EVIDENCE THAT WAS NOT REASONABLY AVAILABLE AT THE TIME THE 
DETERMINATION REGARDING RESPONSIBILITY OR DISMISSAL WAS MADE, THAT COULD 
AFFECT THE OUTCOME OF THE MATTER; AND

• (C) THE TITLE IX COORDINATOR, INVESTIGATOR(S), OR DECISION-MAKER(S) HAD A 
CONFLICT OF INTEREST OR BIAS FOR OR AGAINST COMPLAINANTS OR RESPONDENTS 
GENERALLY OR THE INDIVIDUAL COMPLAINANT OR RESPONDENT THAT AFFECTED THE 
OUTCOME OF THE MATTER.

• (D) OR ON ANY OTHER BASIS THE DISTRICT DEEMS APPROPRIATE.

DECISION MAKERS AND APPEALS

Copyright © Dominic D’Imperio, Esq., All rights reserved. This presentation is protected by copyright.  Reproduction and 
distribution of this presentation without written permission of the author is expressly prohibited.



34 CFR §106.45 – FORMAL GRIEVANCE 
(COMPLAINT/INVESTIGATION) PROCESS
AS TO ALL APPEALS, THE DISTRICT MUST

• (A) NOTIFY THE OTHER PARTY IN WRITING WHEN AN APPEAL IS FILED AND IMPLEMENT 
APPEAL PROCEDURES EQUALLY FOR BOTH PARTIES;

• (B) ENSURE THAT THE DECISION-MAKER(S) FOR THE APPEAL IS NOT THE SAME PERSON AS 
THE DECISION-MAKER(S) THAT REACHED THE DETERMINATION REGARDING RESPONSIBILITY 
OR DISMISSAL, THE INVESTIGATOR(S), OR THE TITLE IX COORDINATOR;

• (C) ENSURE THAT THE DECISION-MAKER(S) FOR THE APPEAL COMPLIES WITH THE 
STANDARDS SET FORTH IN PARAGRAPH (B)(1)(III) OF THIS SECTION;

• (D) GIVE BOTH PARTIES A REASONABLE, EQUAL OPPORTUNITY TO SUBMIT A WRITTEN 
STATEMENT IN SUPPORT OF, OR CHALLENGING, THE OUTCOME;

• (E) ISSUE A WRITTEN DECISION DESCRIBING THE RESULT OF THE APPEAL AND THE 
RATIONALE FOR THE RESULT; AND

• (F) PROVIDE THE WRITTEN DECISION SIMULTANEOUSLY TO BOTH PARTIES.

DECISION MAKERS AND APPEALS
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PRACTICAL CONSIDERATIONS



PITFALLS AND OBSTACLES

• “NO PERSON IN THE UNITED STATES SHALL, ON THE BASIS OF SEX, BE 
EXCLUDED FROM PARTICIPATION IN, BE DENIED THE BENEFITS OF, OR BE 
SUBJECTED TO DISCRIMINATION UNDER ANY EDUCATION PROGRAM OR 
ACTIVITY RECEIVING FEDERAL FINANCIAL ASSISTANCE.” 20 U.S.C. § 1681(A). 

• THIS PROVISION, WHICH IS ENFORCEABLE THROUGH AN IMPLIED PRIVATE 
RIGHT OF ACTION, WAS ENACTED TO SUPPLEMENT THE CIVIL RIGHTS ACT 
OF 1964'S BANS ON RACIAL DISCRIMINATION IN THE WORKPLACE AND IN 
UNIVERSITIES.  YUSUF V. VASSAR COLL., 35 F.3D 709, 714 (2D CIR. 1994).  

• AS SUCH, IT IS IMPORTANT TO NOTE THAT THE RELEVANT CONCLUSIONS 
AND FINDINGS HERE APPLY TO THIS CONTEXT AS AN EMPLOYMENT MATTER, 
THE ANALYSIS AND EVALUATION UNDER TITLE IV AND TITLE IX WOULD CARRY 
EQUAL WEIGHT.
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PITFALLS AND OBSTACLES

• “THE LAW DOESN’T PROHIBIT SIMPLE TEASING, OFFHAND COMMENTS, OR 
ISOLATED INCIDENTS THAT ARE NOT VERY SERIOUS.  HARASSMENT IS 
ILLEGAL WHEN IT IS SO FREQUENT OR SEVERE THAT IT CREATES A HOSTILE 
OR OFFENSIVE WORK ENVIRONMENT OR WHEN IT RESULTS IN AN ADVERSE 
EMPLOYMENT DECISION (SUCH AS THE VICTIM BEING FIRED OR DEMOTED).  
A HOSTILE WORK ENVIRONMENT EXISTS ‘[W]HEN THE WORKPLACE IS 
PERMEATED WITH DISCRIMINATORY INTIMIDATION, RIDICULE, AND INSULT, 
THAT IS SUFFICIENTLY SEVERE OR PERVASIVE TO ALTER THE CONDITIONS OF 
THE VICTIM'S EMPLOYMENT’.” HARRIS V. FORKLIFT SYSTEMS, INC, 510 U.S. 
17, 21 (1993).

• CONDUCT THAT IS “MERELY OFFENSIVE” AND “NOT SEVERE OR PERVASIVE 
ENOUGH TO CREATE AN OBJECTIVELY HOSTILE OR ABUSIVE WORK 
ENVIRONMENT—AN ENVIRONMENT THAT A REASONABLE PERSON WOULD 
FIND HOSTILE OR ABUSIVE—IS BEYOND TITLE VII'S PURVIEW.” ID.  
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PITFALLS AND OBSTACLES

• SECTION 703(A) SETS FORTH TITLE VII'S CORE ANTIDISCRIMINATION 
PROVISION IN THE FOLLOWING TERMS:

“IT SHALL BE AN UNLAWFUL EMPLOYMENT PRACTICE FOR AN EMPLOYER—
(1) TO FAIL OR REFUSE TO HIRE OR TO DISCHARGE ANY INDIVIDUAL, OR 
OTHERWISE TO DISCRIMINATE AGAINST ANY INDIVIDUAL WITH RESPECT 
TO HIS COMPENSATION, TERMS, CONDITIONS, OR PRIVILEGES OF 
EMPLOYMENT, BECAUSE OF SUCH INDIVIDUAL'S RACE, COLOR, RELIGION, 
SEX, OR NATIONAL ORIGIN; OR
(2) TO LIMIT, SEGREGATE, OR CLASSIFY HIS EMPLOYEES OR APPLICANTS 
FOR EMPLOYMENT IN ANY WAY WHICH WOULD DEPRIVE OR TEND TO 
DEPRIVE ANY INDIVIDUAL OF EMPLOYMENT OPPORTUNITIES OR 
OTHERWISE ADVERSELY AFFECT HIS STATUS AS AN EMPLOYEE, BECAUSE OF 
SUCH INDIVIDUAL'S RACE, COLOR, RELIGION, SEX, OR NATIONAL ORIGIN.”
BURLINGTON NORTHERN & SANTA FE RY. CO. V. WHITE, 548 U.S. 53, 62 
(2006), CITING 42 USC § 2000E–2(A).
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PITFALLS AND OBSTACLES

“THE ANTI-RETALIATION PROVISION PROTECTS AN INDIVIDUAL NOT FROM ALL 
RETALIATION, BUT FROM RETALIATION THAT PRODUCES AN INJURY OR HARM. … 
COURTS … HAVE USED DIFFERING LANGUAGE TO DESCRIBE THE LEVEL OF SERIOUSNESS 
TO WHICH THIS HARM MUST RISE BEFORE IT BECOMES ACTIONABLE RETALIATION. … A 
PLAINTIFF MUST SHOW THAT A REASONABLE EMPLOYEE WOULD HAVE FOUND THE 
CHALLENGED ACTION MATERIALLY ADVERSE, ‘WHICH IN THIS CONTEXT MEANS IT WELL 
MIGHT HAVE ‘DISSUADED A REASONABLE WORKER FROM MAKING OR SUPPORTING A 
CHARGE OF DISCRIMINATION.’ 

… 

THE ANTI-RETALIATION PROVISION SEEKS TO PREVENT EMPLOYER INTERFERENCE WITH 
“UNFETTERED ACCESS” TO TITLE VII'S REMEDIAL MECHANISMS. IT DOES SO BY 
PROHIBITING EMPLOYER ACTIONS THAT ARE LIKELY ‘TO DETER VICTIMS OF 
DISCRIMINATION FROM COMPLAINING TO THE EEOC,’ THE COURTS, AND THEIR 
EMPLOYERS.”

BURLINGTON NORTHERN, 548 U.S. AT 62-63, CITING ROBINSON V SHELL OIL CO., 519 
U.S. 337, 346 (1997).
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PITFALLS AND OBSTACLES

• STATED DIFFERENTLY, WHILE SEXUAL HARASSMENT IS TYPICALLY BASED ON 
PERVASIVE AND REPEATED OBJECTIVELY SEXUAL OR GENDER RELATED 
CONDUCT CREATING A HOSTILE WORK ENVIRONMENT OR RESULTS IN AN 
ADVERSE EMPLOYMENT ACTION, AN ISOLATED INCIDENT OF HARASSMENT 
MAY BE SO SEVERE AS TO RISE TO THE LEVEL OF CREATING AN OBJECTIVELY 
HOSTILE WORK ENVIRONMENT.

• THOUGH TITLE IX (AND TITLE VII) APPLIES TO THE WORKPLACE, AND 
GENERALLY TO EMPLOYEES AND WORKSPACES OVER WHICH THE EMPLOYER 
EXERCISES MANAGERIAL CONTROL, IT DOES NOT APPLY TO “NON-
EMPLOYEES” OVER WHICH MANAGEMENT HAS NO CONTROL AND WHERE 
MANAGEMENT DOES NOT APPROVE OR ALLOW ACCESS OR HARASSING 
CONDUCT TO TAKE PLACE

• “… IT IS NOT REASONABLE FOR AN EMPLOYEE TO ATTRIBUTE THE ACTIONS 
OF A VISITING INDIVIDUAL TO THE EMPLOYMENT ACTIONS OF THE 
EMPLOYER.”  SEE DEMPSEY V. HARRISON, 387 F.SUPP.2D 558 (E.D.N.C. SEPT. 
5, 2005).
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PITFALLS AND OBSTACLES

• LIABILITY FOR RETALIATION IS MUCH BROADER THAN LIABILITY FOR 
HARASSMENT OR HOSTILE WORK ENVIRONMENT

• YOU CAN HAVE A FINDING OF NO HARASSMENT, BUT STILL BE LIABLE 
FOR RETALIATION

• RETALIATION CAN BE ANY ADVERSE WORKPLACE ACTION

• UNDESERVED NEGATIVE EVALUATION

• CHANGE IN WORK ASSIGNMENT

• CHANGE IN WORK LOCATION

• INCREASED COUNSELING MEMORANDUMS

• SUPERVISORS AND MANAGERS SHOULD BE VERY WARY OF ANY WORK 
PLACE DECISIONS IN CLOSE TEMPORAL PROXIMITY TO A COMPLAINT
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PITFALLS AND OBSTACLES

• HARASSMENT VS. HARASSMENT
• HARASSMENT - CONSTITUTIONAL OR STATUTORY 

• HARASSMENT – UNPROFESSIONAL CONDUCT, CODE OF 
CONDUCT VIOLATIONS, WORKPLACE CIVILITY

• TWO VERY DIFFERENT STANDARDS, RESPONSIBILITIES, AND 
OUTCOMES

• HANDLED AS VERY DIFFERENT MATTERS, DIFFERENT 
STANDARDS OF PROOF, DIFFERENT OUTCOMES AND 
RESPONSIBILITIES
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BEST PRACTICES

• REGULAR SEXUAL HARASSMENT & HOSTILE WORK ENVIRONMENT 
TRAINING FOR SUPERVISORS AND STAFF – LEGALLY REQUIRED

• REGULAR REVIEW OF POLICIES AND PROCEDURES

• KEEP SEPARATE “HARASSMENT” AND “HARASSEMENT”

• PROPER TRAINING FOR TITLE IX OFFICERS – LEGALLY REQUIRED

• STANDARDIZED REPORTING FORMS – NEW YORK STATE LAW

• CLEAR PROCEDURES FOR INVESTIGATING COMPLAINTS – NEW 
YORK STATE LAW

• 30 DAY PROCESS FROM COMPLAINT TO FINDINGS AND 
OUTCOME
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ADDITIONAL RESOURCES - APPENDICES
DEAR COLLEAGUE LETTER REGARDING TITLE IX ENFORCEMENT GUIDANCE DATED FEBRUARY 4, 2025
HTTPS://WWW.ED.GOV/MEDIA/DOCUMENT/TITLE-IX-ENFORCEMENT-DIRECTIVE-DCL-109477.PDF

DEPARTMENT OF EDUCATION WEBSITE RESOURCE PAGE FOR TITLE IX 
HTTPS://WWW.ED.GOV/LAWS-AND-POLICY/CIVIL-RIGHTS-LAWS/TITLE-IX-AND-SEX-DISCRIMINATION/SEX-DISCRIMINATION-OVERVIEW-OF-LAW

SUMMARY OF MAJOR PROVISIONS OF DEPARTMENT OF EDUCATIONS TITLE IX FINAL RULE RELEASED AUGUST, 2020

OCR FAQ - PART 1: QUESTIONS AND ANSWERS REGARDING THE DEPARTMENT’S TITLE IX REGULATIONS DATED 
JANUARY 15, 2021

OCR FAQ - PART 2: QUESTIONS AND ANSWERS REGARDING THE DEPARTMENT’S TITLE IX REGULATIONS DATED 
JANUARY 15, 2021

NEW YORK LABOR LAW 201-G: NEW YORK STATE SEXUAL HARASSMENT PREVENTION1 MINIMUM POLICY 
STANDARDS2, MODEL POLICY3, MODEL PUBLIC NOTICE4, AND MODEL COMPLAINT FORM5 SEPTEMBER 2023

1. HTTPS://WWW.NY.GOV/COMBATING-SEXUAL-HARASSMENT-WORKPLACE/SEXUAL-HARASSMENT-PREVENTION-MODEL-POLICY-AND-TRAINING
2. HTTPS://WWW.NY.GOV/SITES/DEFAULT/FILES/ATOMS/FILES/MINIMUMSTANDARDSFORSEXUALHARASSMENTPREVENTIONPOLICIES.PDF
3. HTTPS://WWW.NY.GOV/SITES/DEFAULT/FILES/2024-08/SEXUALHARASSMENTMODELPOLICYUPDATED.PDF
4. HTTPS://WWW.NY.GOV/SITES/DEFAULT/FILES/ATOMS/FILES/SEXUALHARASSMENTPREVENTIONPOSTER_ENGLISH_HANDFILL.PDF
5. HTTPS://WWW.NY.GOV/SITES/DEFAULT/FILES/2023-04/COMBATHARASSMENTCOMPLAINTFORM.DOCX

NEW YORK LABOR LAW 201-G: NEW YORK STATE SEXUAL HARASSMENT PREVENTION FOR NEW YORK’S MODEL 
TRAINING DECKS AND SCRIPTS THAT COMPLY WITH NYS LABOR LAW SEPTEMBER 2023
HTTPS://WWW.NY.GOV/COMBATING-SEXUAL-HARASSMENT-WORKPLACE/SEXUAL-HARASSMENT-PREVENTION-MODEL-POLICY-AND-TRAINING
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https://www.ed.gov/media/document/title-ix-enforcement-directive-dcl-109477.pdf
https://www.ed.gov/laws-and-policy/civil-rights-laws/title-ix-and-sex-discrimination/sex-discrimination-overview-of-law
https://www.ny.gov/combating-sexual-harassment-workplace/sexual-harassment-prevention-model-policy-and-training
https://www.ny.gov/sites/default/files/atoms/files/MinimumStandardsforSexualHarassmentPreventionPolicies.pdf
https://www.ny.gov/sites/default/files/2024-08/SexualHarassmentModelPolicyUpdated.pdf
https://www.ny.gov/sites/default/files/atoms/files/sexualharassmentpreventionposter_English_handfill.pdf
https://www.ny.gov/sites/default/files/2023-04/CombatHarassmentComplaintForm.docx
https://www.ny.gov/combating-sexual-harassment-workplace/sexual-harassment-prevention-model-policy-and-training


THANK YOU
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